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T. J. Borroms, plaintiff in error, vs. R. J. Mrruvin and W. 
F, Sanrorp, Sheriff, defendant in error. 


A plaintiff in execution present at a sale made by the Sheriff, of property of 
defendant, to satisfy the execution, is so far bound by an announcement 
made by the Sheriff at the time of sale, as to the payment from the proceeds 
of sale, of a lien claimed by a vendor of the property sold, that he cannot 
contest it, in arule against the Sheriff for the money, unless the announce- 
ment was fraudulently or collusively made by the Sheriff. 


- Rule against the Sheriff. In Thomas Superior Court, at 
June Term, 1858. 


Thomas J. Bottoms obtained a judgment against Redding 
J. Mithvin, in Thomas Superior Court. At the June Term 
of the Superior Court, he moved a rule thereon, against 
Wade F. Sanford the Sheriff, reciting that it appeared to the 
Court, thatthe plaintiff had levied on property sufficient in va- 
lue to satisfy said fi. fa., in time to have brought it to sale be- 
fore the Court; and reciting also, that other fi. fas. against 
the defendant had been levied on other property and money 
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raised, in the distribution of which the said fi. fa. was enti- 
tled 1o share. The Sheriff was required to show cause why 
he did not pay over the amount due on said fi. fu., and he 
was further required to bring into Court the several ji. fas. 
in his hands against the defendant. 

The Sheriff responded to the rule in an answer, and an 
amended answer, in which he stated that he had levied the 
said fi. fu. immediately after it came to his hands, on a 
house and lot in Fletchersville. He received a fi. fa. about 
the same time in favor of James H. Hays vs. R. J. Mithvin 
and Dixon Carroll, which had been levied by the former 
Deputy Sheriff. He had it levied on six hogs, by his deputy, 
which was the only property within his knowledge subject 
to the fi. fu. He sold the house and lot for $405, and the 
hogs for $19. From these sums he paid the amount of a 
vendor’s lien, (on the house and lot levied on as is supposed,) 
amounting to $252, which he understood was to be paid by 
consent of parties. The balance he paid over to fi. fas. for 
costs and other fi. fus., and $24 to the fi. fa. of T. J. Bot- 
toms. The amount paid to the vendor never came to his 
hands, but was paid to him by Dixon Carroll, who controlled 
the fi. fa. of James H. Hays vs. Mithvin. The first time the 
lot was advertised to be sold, T. J. Bottoms objected to the 
payment of the vendor’s lien. The respondent had no fur- 
ther conversation with him, but Dixon Carroll told him it 
was to be sold by mutual consent; to-wit: the consent of T. 
J. Bottoms, his own, (Dixon Carroll’s,) and Burch & McLen- 
don, attorneys for vendors. 

The Sheriff’s answer was traversed. It was proven that 
the sale was postponed once, because Bottoms would not 
consent to the payment of the vendor’s lien on the house 
and lot, from the proceeds of sale, for the enforcement of 
which a billin chancery was pending. On the day on 
which the sale was made, the Sheriff announced publicly, 
that the vendor had a lien for the purchase money, which 
would be first paid out of the proceeds of sale. The same 
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witness who testified to these things, stated that he did 1 not 
know whether or not Bottoms was present when the an- 
nouncement was made, but he saw him there during the 
bidding, and urged him to bid up, but he did not bid. 
The witness supposed he did not bid, because he did 
not have the money. There was no arrangement such 
as that stated by the Sheriff, that the vendor’s lien should 
be paid from the proceeds of the sale, between the attorneys 
for Johnson the vendor, Carroll and Bottoms. 

About the time the property was crying at $390,the plain- 
tiff, Bottoms, called on A. T. MelIntyre, Esq., for informa- 
tion in relation to the sale, and asked his advice in the mat- 
ter; but having an interest adverse to that of Bottoms, he 
declined giving the advice and information sought. The im- 
pression of the witness was, that the plaintiff did not beso 
stand his rights in the matter. 

“The Court refused the motion and discharged the rule, 
holding, that the fund should be held up, until the question 
of the vendor’s lien should be determined, and the Court 
ordered a proceeding for that purpose.” 

To this decision the counsel for plaintiff excepted. 





A, R. ALexanper, for, plaintiff in error. 


A. H. Hansett, by I. L. Harrts, for defendant in error. 


By the Court——McDona tp J. delivering the opinion. 


The issue made up on the Sherifi’s answer and amended 
answer to the rule, does not seem to have been submitted to 
a jury. I presume the presiding Judge passed upon the facts 
as well as the law of the case, by the consent of parties. If 
so, was the decision in accordance with the law of the case ? 

It was a proceeding against the Sheriff to compel him, in 
a summary way, to pay over money in his hands, or 
which ought to have been in his hands, raised on the 
sale of the:propertyjof the defendant in execution. He 








484 SUPREME COURT OF GEORGIA. 


Bottoms vs. Mithvin, and Sanford, Sheriff. 











sold the property for a sum of money sufficient to pay the 
execution of the plaintiff, and if there be no sufficient reason 
wherefore he does not pay the plaintiff the amount due him, 
the rule ought to be made absolute against him. It seems 
that the vendor of the house and lot te the defendant in ex- 
ecution, which were levied on and advertised, claimed that 
a part of the purchase money was still due him, and he in- 
sisted on his lien for the amount unpaid, and that he had 
filed a bill in equity to enforce it. The property had been 
advertised to be sold on a sale day prior to that on which it 
was sold, and the sale was postponed because the plaintiff 
would not recognize the vendor’s Jien, and agree that it should 
be paid. 

On the day on which it was sold, the Sheriff announced 
publicly, to persons present at the sale, that the vendor of 
the house and lot, had a lien thereon for the purchase mon- 
ey, which would be paid from the proceeds of sale. It ap- 
pears from his answer, that he was so informed by Carroll, 
who controlled one of the fi. fas., and who, we suppose, be- 
came the purchaser of the property at Sheriff’s sale, from the 
fact, that he extinguished the vendor’s lien, without passing 
the money through the hands of the Sheriff. While the 
Sheriff was offering the property for sale, and after the an- 

- nouncement was made by the Sheriff, the plaintiff, Bottoms, 
was seen by two of the witnesses, in the company, and he 
endeavored to get information and advice from one of them, 
as to his rights in the matter. If he was present at the sale, 
which the presiding Judge in the Court below had a right to 
infer, and made no objection to the sale on the terms pro- 
claimed by the Sheriff, he is not entitled to this summary 
remedy against the Sheriff, without proofof collusion between 
the Sheriff and Carroll, who made a false statement to the 
Sheriff, in respect to the consent of the parties to the pay- 
ment of the vendor’s lien from the proceeds of sale. 

If Carroll became the purchaser, and still holds the proper- 
ty, what is to prevent a re-levy and sale, provided he did 
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misrepresent to the Sheriff the agreement or consent of par- © 
ties as aforesaid ? 

Upon a consideration of the entire case, we think the pre- 
siding Judge, on the hearing of ,the rule, gave a proper and 
legal direction to it. 


Judgment affirmed. 





Eruram G, Ponper, plaintiff in error, vs. Cary S. Cox, 
defendant in error. 


[1.] A defendant, who has allowed a judgment to go against him in a Court of 
Law, even under a misapprehension of his rightto defend in that Court, can- 
not obtain relief against the judgment by injunction, if he has a remedy in a 
Court of Law, by a cross action, unless, he shows that the plaintiff in the 
judgment is insolvent, or is out of the jurisdiction of the Court, so as to show 
that his remedy is inadequate. 


[2.] The statute of limitations does not bar the suit of a negro for his freedom- 


[3.] A negro brought into this State, in a state of temporary slavery, commits 
no offence under the Act of the General Assembly, which makes it unlawful 
for free persons of color to come from other States to this. 


In Equity, in Thomas Superior Court. Decision by Judge 
ALEXANDER, at June Term, 1858, 


This was a bill filed by Cary S. Cox, against Ephraim G. 
Ponder, to enjoin the enforcement of a judgment at law, 
recovered by William G, Ponder, against complainant, and 
afterwards transferred to defendant. 

‘The bill alleges, that in January, 1856, the complainant 
Cox, by his agent Thomas Dyson purchased of the defend- 
ant Ephraim G. Ponder, a negro man slave, a valuable black- 
smith, named Price, or Giles Price, for the sum of eighteen 
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hundred dollars: That the bill of sale was made to Dyson 
without noticing his agency, and that Dyson gave his own 
notes to defendant. One for $500, payable one day after 
date. The other for $1,300, payable January 1857; that 
defendant in said bill of sale warranted the soundness and 
title of the negro; that shortly afterwards Dyson reported to 
complainant that he had effected the purchase, and complain- 
ant executed and delivered to Dyson, notes corresponding 
in date and amounts, &c., to the notes he Dyson had given 
to defendant, and took from him a transfer of the bill of sale, 
and possession of the negro. In about twelve months there- 
after, complainant received information that said negro, 
Price, was not a slave, but was a free person of color; that 
upon investigation, it appeared that said Price was born in 
the State of Maryland, a free person, and that some eigh- 
teen years before, for some crime of wich he had been con- 
victed in that State, he had been sentenced to be sold as a 
slave for the term of fifteen years; that he was bought by 
the defendant, who was about that time engaged in buying 
and selling negroes, and by him brought to Georgia, where 
he was sold, and after changing hands several times, had 
again fallen into the possession of defendant, who sold him 
as above stated to complainant. 

The bill further alleges, that complainant had paid the 
$500 note. That understanding that the $1,300 note given 
by Dyson to defendant, had been transferred before its ma- 
turity to William G. Ponder, a brother of defendant, and 
that he threatens to sue them, and not wishing to see Dyson 
who had acted only as his agent in the business, sued; com- 
plainant applied to William G. Ponder, and substituted his 
note for Dyson’s and that William G. Ponder had brought 
suit, against complainant upon this note and obtained judg- 
ment thereon; that believing, that under the circumstan- 
ces, he could not make a valid defence at law against the 
suit thus brought he suffered said judgment to go against 
him. But immediately thereafter, William G. Ponder as- 
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signed and transferred said judgment to defendant, ande com- 
plainant feels warranted in believing, and so charges that 
said pretended transfer of the note in the first instance to 
William G, Ponder, was collusive and fraudulent, and wasa 
mere trick and arrangement, to deprive complainant of his 
defence at law. 

The bill further alleges, that said negro, Price, by his next 
friend, has instituted proceedings to assert and recover his 
freedom, which are now pending in the Superior Court of 
said county ; that defendant is proceeding to enforce the col- 
lection of said judgment, and has levied upon and advertis- 
ed for sale the property of complainant, and which will be 
sold unless restrained by the order and decree of this Coutt. 

The bill prays that said judgment f. fa. be enjoined, until 
the trial and termination of the suit pending for the recovery 
of the freedom of the negro Price, &c. 

To this bill defendant demurred for want of equity. 

Besides demurring, defendant also filed his answer, in 
which he stated that he sold said negro, Price, to Thomas 
Dyson, on the 3d of January, 1856, and executed to him a bill 

of sale for the same; that Dyson in consideration of said 
purchase, gave to him his two notes, one for $500 payable to 
defendant, one day after date; the other for $1,300, payable 
to William G. Ponder, executor of James M. Vickers, deceas- 
ed, due January thereafter; that at the time of said pur- 
chase, it was expressly understood by Dyson, that the $1,300 
note was to be turned over to said William G. Ponder, ex- 
ecutor, in lieu and satisfaction of a debt, which defendant 
owed said Ponder, as executor aforesaid. That Dyson did 
not disclose to defendant that he was buying said negro for 
complainant, or that he wasacting as his agent in the pur- 
». chase, nor did defendant know at that time, and never heard 

* until long afterwards, that Dyson acted as his agent in said 


i % purchase, and has no knowledge now of such agency, except 
i; from what he has heard since the sale. Defendant further 





‘) answers, that the $500 note was taken up by Dyson, and that 
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complainant gave to William G. Ponder, his note for $1,300, 
not in lieu and satisfaction of Dyson’s note, but as collateral 
security thereto, and upon this note thus given as collateral, 
suit was brought and judgment recovered by William G, 
Ponder against complainant, without any defence being filed 
thereto. Defendant admits, that after the recovery of the 
judgment, he settled or arranged the debt due by him to the 
estate of Vickers and William G, Ponder, executor, assigned 
and transferred to him said judgment against complainant, 
and he denies that there was any collusion between him and 
said William G. Ponder, in this arrangement, or that the 
same was done with any view to injure or defraud complain- 
ant, but the same was fair and dona ide. 

Defendant admits the purchase, by his partner or agent of 
said boy Price, in the year 1838, in Maryland ; that he was 
brought to Georgia and sold, and after passing through several 
hands, had again fallen into his (defendant’s) hands; but he 
denies that he ever had any knowledge or notice, that said 
boy Price was nota slave for life; and avers that he now 
believes that he is a slave, and that complainant’s title is 
good and valid. He admits that proceedings have been in- 
stituted to establish the freedom of said negro, and that the 
same are now pending, but he thinks and believes his claim 
to his freedom is unfounded; and he further alleges and 
charges that said proceedings have been instituted at the in- 
stance and by the procurement and connivance of the com- 
plainant. 

The defendant further pleads, that said claim to freedom, 
is barred by the statute of limitations, more than four years 
having elapsed since the expiration of said alleged fifteen 
years of slavery into which said negro was sold. 

Upon the hearing, the Court overruled the demurrer, and 
refused to dissolve the injunction, upon the answer, where- 
upon the defendant excepts. 
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McIntyre & Youne, represented by Iverson L. Harris, 
for plaintiff in error. 


ALEXANDER and Burcu, contra. 


By the Court.—McDonatp, J. delivering the opinion. 


[1] The complainant’s bill does not present a case which 
would justify a Court of Chancery to interpose in his behalf, 
‘by way of injunction. He has the warranty of title from 
the plaintiff in error, and there is nothing in the bill to show 
that his remedy at law on that is not adequate and ample. 
He claims however, that under the facts alleged by him, it is 
against conscience for the plaintiff in error to enforce the 
collection of the execution. That is not a sufficient ground 
of itself, for chancery to interfere with the proceedings in a 
Court of Law. There must be other equitable circumstances, 
to sustain it. Itis manifest that if a,defendant in a Court of 
Law, have the means of a perfect defence in that Court, and 
by his neglect alone, he fails to make it, however unjust the 
demand may be on which the plaintiff has recovered judg- 
ment, and however against conscience and morals it may be 
for him to compel its payment, a Court of Equity will not in- 
terpose, for his relief. In this case the defendant in error 
was sued and judgment was recovered against him, he set 
up no defence, although he was informed of the insecurity 
of the title to the negro, about the time the note given for 
him became due. He allowed the suit to proceed to judg- 
ment against him, and did not even institute a cross action 
for damages, although there was no legal impediment to a 
suit. From the statements of his bill, Dyson was his agent, 
and what was to hinder him from suing? He was not oblig- 
ed to await a suit by the negro for his freedom. If the title 
was not good at the time of the sale, there was a breach of 
warranty. But the complainant excuses himself for not de- 
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fending in the Court of Law by alleging that he had supposed 
that the note had been transferred to the plaintiff in that 
Court, fairly and bona fide, before due, for a valuable consid- 
eration. He predicates his right to appeal, now, to a Court 
of Chancery, on the fact that the execution, shortly after it 
was issued, was transferred to the original payee of the note. 
The charge is made argumentatively. He “ feels warranted 
in believing &c.,and therefore charges.” &c. Thischarge is far 
from being positive, and injunctions ought never to be grant- 
ed, except the complainant is willing to make a strong case 
of irreparable injury, or of threatened or impending wrong, ~ 
where the legal remedy is inadequate. Mr. Justice Baldwin 
properly remarked in a case before him in the Circuit Court 
of the United States, that “there is no power, the exercise 
of which, is more delicate, which requires greater caution, 
deliberation, and sound discretion, or more dangerous, in a 
doubtful case, than the issuing of an injunction; itis the 
strong arm of equity that never ought to be extended unless to 
cases of great injury, where Courts of Law cannot afford an 
adequate and commensurate remedy in damages, The right 
must be clear, the injury impending or threatened, so as to 
be averted only by the protecting preventive process of in- 
junction ; but that will not be awarded in doubtful cases, or 
new ones not coming within well established principles; for 
if it issues erroneously an irreparable injury is inflicted, for 
which there can be no redress, it being the act of a Court, 
not of the party, who prays it.’ Bonaparte vs. Cam. 
§& Am. R. R. Co., Baldwin’s Rep, 217. 

It has been decided in Kentucky, that a Court of chancery 
will not grant an injunction to stay a judgment, where the 
complainant affirms the contract, and seeks to liquidate the 
damages upon a warranty, or for fraud upon thesale. Rob- 
inson vs. Gilbreth, 4 Bibb, 184. I recognize that as correct * » + 
in principle, and it has some application to this case. The #5 |): 
complainant in this case, if he has not expressly affirmed, Wie 
has not disaffirmed the contract, and appears to have been: 





1h] 
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somewhat instrumental in bringing about the state of things, 
which places it out of his power now to disaffirm it. I am 
not prepared, however, to say, that what he has done, shall 
prejudice his claims to relief now, if his case were, in other 
respects such as to entitle him to it; for- what he did, seems 
to have been suggested by that prudence which any vigilant 
man would observe to guard against future injury or loss, 
But the complainant does not show a single circumstance 
which entitles him, under the facts apparent on the face of 
his bill, to apply to a Court of Equity for relief. There is no 
allegation that the warrantor from whom his agent purchas- 
ed the negro, is not able to respond. His insolvency or re- 
moval from the State, could alone justify the Court now to 
interfere by enjoining the judgment, until the question of title 
could be litigated between the complainant and defendant. 
[2.] The bill charges that the negro for whom the note 
was given was not a slave, but that he was a free person, 
residing in the State of Maryland, and was prosecuted there 
for some offence of which he was convicted, and sold asa 
slave for the term of fifteen years, under the laws of that 
State; and that the defendant to the bill insists that the 
fifteen years, the term for which he was sold into slavery, 
expired more than five years ago, and that the statute of 
limitations has effectually barred his rights, The plaintiff 
in error insists on the statute asa bar. There is no statute 
bar to suits for freedom. Thereis no limitation to suits ex- 
‘ cept by statute. There must be positive law to bar a right. 
It is true, that “length of time” raisesa presumption against 
old and stale demands, but that presumption is not regarded 
when the party against whom it is to operate is “non sui 
Juris,’ as a married woman or an infant. From the state 
and condition of a negro entitled to freedom, but held in 
slavery, no presumption can be raised against him. He is 
in perpetual duress during the time he is so held; and there 
can be no /egal acquiescence on his part. Acquiescence im- 
plies knowledge and an agent capable of exercising a will, 
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independent of others. This cannot be assumed in a case 
of anegro held in slavery. 

The complainant alleges further, that the defendant (plain- 
tiff in error,) insists that as laws ef this State forbid domes- 
tic emancipation, no Court will release the negro from slave- 
ry. 

The counsel for the plaintiff in error, argues before this 
Court, in addition, that the negro, is here in a state of slave- 
ry, and that he is here in violation of the Act of 1818, which 
declares that no free person of color shall come into this 
State, and that persons offending against the act, shall be sub- 
ject to penalties in the act prescribed. A person who is not 
a voluntary agent cannot commit the kind of crime, which 
involves an act. There must in every such case, be “a joint 
operation of act and intention.” A negro brought to this 
State as a slave, cannot be presumed to have any intention 
to violate our law, or freedom of action, in coming here, 
though he, in fact, be entitled to his freedom. There is no 
law against the introduction of free persons of color, subject 
to temporary slavery, into this State, by the persons having 
a right to their services as slaves, for aterm of years. If 
such persons are brought here by their temporary owners, 
they remain here in violation of no law, and are subject to 
no penalty. They certainly do not remain in a state of sla- 
very, after the expiration of their term of service, and the 
plaintiff in error cannot be sustained in the position, that his 
having brought the negro here, enlarged his title from an in- 
terest in him for a term of years, to an absolute estate in his 
person, during his life. 

There is nothing in the case to support the argument, that 
this State will not give countenance to a policy of the State 
of Maryland to throw off her free colored population on 
States whose policy prohibits their reception there. There 
is nothing in the record which warrants the assumption, that 
the negro who was the consideration of the note sued on, 
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was taken from Maryland or brought here, in furtherance of 
any such policy on the part of that State. 

We think that the Court: below erred in overruling the 
demurrer to the complainant’s bill, and therefore order that 
the said demurrer be sustained, and the bill be dismissed, 
unless the complainant can so amend the bill as to show that 
his remedy at law against the defendant is inadequate by 
reason of his insolvency; or, of his having removed out of 
the jurisdiction, which proposition to amend must be sup- 
ported by affidavit: of the truth of the facts proposed to be 
introduced by way of amendment. 


Judgment reversed. 





Grorce M. Grirriny, plaintiff in error, vs. Tue Strate or 
Groreta, defendant in error. 


{1.] The taking the impression of the key which unlocks the door of a store- 
house, for the purpose of making or procuring a false key, with the intent of 
entering the house and stealing therefrom, is an attempt to commit larceny 
from the house, by the person taking the impression of the key, whether he 
intended to enter and steal, himself, or to procure another to do it. 


[2.] If a motion be made to continue a cause on the ground of the absence of a 
witness, it must be shown that his evidence will be material on the trial of 
the cause; that the party cannot go safely to trial without such evidence; 
and in case of suspicion, the Court should look closely into the circumstan- 
ces, and may consider what has passed before it in the progress of the cause, 
to determine on the merits of the application. 


[3.] Where facts are already in proof, or a conversation with an accused party 
on trial, evidence ofthe repetition of the same conversation between parties 
attempting te lay aplan to detect him, is admissible. 


[4.] Ifa person commit an act in the county where an offence, if perpetrated, 
must be committed towards the commission of that offence, he may be tried 
and convictedin that county, and he may be convicted whether he intended 
to commit the offence, or procure another to do it. 
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[5] A request to charge the jury upon detached parts ofthe evidence, in order 
to show a want of jurisdiction in the Court, omitting a part which shows 
that the Court had jurisdiction, ought not to be given tothe jury. But a so- 
licitation to commit an offence is an act towards its commission. 


[6.] If a person be indicted for an attempt to commit a crime, by using persua- 
sions, and offering bribesto anotherto induce him to perpetrate it, the of- 
fence of “attempt” is complete in the county where the offence, if perpetra- 
ted, must have been commitied, whether the person who used the persua- 
sions or offered the bribes, was in the county at the time or not. 


Misdemeanor, in Morgan Superior Court. Tried before 
Judge Harpeman, at ———— Term, 1858. 


The facts of the case, and the grounds of exceptions tothe 
rulings and decisions of the Court below, are sufficiently set 
forth in the opinion of Judge McDonatp, who pronounced 
the judgment of this Court, aud in Judge Lumpxin’s concur- 
ring opinion. 


A. H. H. Dawson; and Cons, for plaintiff in error. 


Sox, GENERAL, contra. 
By the Court.—McDonatp, J. delivering the opinion. 


This was an indictment for misdemeanor, in the Superior 
Court of Morgan county. There were two counts in the 
indictment. The first count charged that the plaintiff in er- 
ror, on the fourteenth day of August, in the year 1855, in the 
county of Morgan, with force and arms, did unlawfully, 
wrongfully, feloniously and with intent to steal, attempt to 
break and enter the storehouse of one Charles W. Richter, 
which storehouse was then and there situated in the town 
of Madison, in said county, and did then and there unlaw- 
fully, feloniously and wrongfuily attempt to privately steal, 
take and carry away from said storehouse, divers jewelry, 
&c., of the value of five thousand dollars, and other things 
of value; and then and there deposited and being in said 
storehouse, and then and there the property of the said 
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Charles W. Richter, which said attempt then and there to 
commit larceny from the house, (an offence prohibited by 
law, and punishable by imprisonment and hard labor in the 
penitentiary, for any time not less than two years nor longer 
than five years,) was and is contrary, &c, 

The second count in the indictment charged that the said 
plaintiffin error, in the county of Morgan, onthe 14th day of 
August, in the year 1855, with force and arms, feloniously, un- 
lawfully, and with intent to steal, did attempt to break and en- 
ter the storehouse of Charles W. Richter, situated in the town of 
Madison, in said county, and did then and there attempt as 
aforesaid, to break and enter said storehouse, with intent to steal 
as aforesaid, by unlawfully, wrongfully and privately taking 
the impression of the key which unlocked a door of the said 
store house of the said Charles W. Richter, and from said 
impression so taken, preparing a false key to fit said lock, 
for the purpose of unlawfully, feloniously, wrongfully and 
fraudulently entering, and through the agency of said Hiram 
T. Jones, to break and enter the said storehouse of the said 
Charles W. Richter, with intent feloniously, wrongfully, un- 
lawfully and privately to steal as aforesaid, the goods, wares, 
jewelry, &c., &c., of the value of five thousand dollars, and 
other things of value, and these the property of the said 
Charles W. Richter, which said attempt to commit said of- 
fence of larceny from the house, (an offence prohibited by 
law, and punishable by confinement and labor in the peni- 
tentiary for any time not less than two years, nor longer than 
five years,) was and is contrary, &c. 

The plaintiff in error was arraigned on the bill of indict- 
ment, and on his arraignment excepted and demurred there- 
to, and for cause of exception and demurrer, said : 

ist. That there is no offence set forth and charged in said 
indictment, which is punishable by law, or that will subject 
him to punishment. 

2d. That said indictment contains no statement of facts 
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sufficient in law to charge the defendant with the offence of 
an attempt to commit the crime of larceny from the house. 
3d. That the indictment contains no statement of facts suf- 
ficient in law to charge the defendant with the offence of an 
attempt to commit the crime of larceny from the house. 

4th. That said indictment contains no charge or allega- 
tion which, if true, are sufficient in law to constitute the crime 
of attempt to commit larceny from the house. 

[1.] This indictment is on the 2d section of the 15th di- 
vision of the penal code, (Cobé, 844,) which is in the follow- 
lowing words: “If any person shall attempt to commit an 
offence prohibited by Jaw, and in such an attempt shall do 
any act toward the commission of such offence, but shail 
fail in the perpetration thereof, or shall be prevented or in- 
tercepted from executing the same, such person, so offending, 
shall be indicted for a misdemeanor, and on conviction there- 
of, shall, in cases where no provision is otherwise made in 
this code, or by law, forthe punishment of such attempt, be 
punished,” &c. 

The Act does not describe the manner in which an at- 
tempt to perpetrate a crime shall be made to constitute the 











offence. 
If the facts charged in the indictment to have been done, 


amount toan attempt, the offence of attempt to commit the 
crime is sufficiently charged, and the demurrer ought to be 
* overruled. The indictment charges, that in the county of 
Morgan, the accused took the impression of the key, and pre- 
pared a false key from that impression, to unlock the door 
of Charles W. Richter’s store, with the intention, through the 
agency of Hiram T. Jones, to break and enter the store and 
to steal. So faras the indictment is concerned, the offence, 
if an offence, is sufficiently charged to have been committed 
in the county of Morgan. YBut it is said that no offence is 
charged, but only an intention to do an act, and a prepara- 
tion to do it. \ The intention wrongfully and feloniously to 





MILLEDGEVILLE, NOVEMBER TERM, 1858. 497 . 








Griffin vs, The State. 





break and enter the storehouse of Richter, with the intent 
to steal, is very distinctly charged in the indictment. It 
is also alleged, that this was to be done through the agency 
of Hiram T. Jones. It is alleged that the accused took the 
impression of the key to the lock on the door of the store- 
house, and that he had a key prepared. \ Here are two acts 
towards the accomplishment of a felonious object, and doue 
with the intent to accomplish it. |The having in possession 
a key, with the intent to break and enter a house, in order 
to steal, is a criminal act on the part of a person apprehend- 
ed with it. Penal Code, Cobb Dig. 817. The case of Rex 
vs. Sutton, « Str. 1074, is a strong authority in support of 
this indictment. The defendant was convicied of a misde- 
meanor, for having in his possession iron stamps, with the 
intent to impress the sceptres on sixpences. The Court seid, 
the “intent was the offence, and the having in his custody 
is an act that is evidence of that intent.” 

The object of the Act under which the plaintiff in error is 
indicted, is to punish intents to commit crime, if they are de- 
monstrated by an act. The word “attempt” ordinarily im- 
plies an act, an effort, but the General Assembly, in this sta- 
tute, uses it as synonymous with “intend,” for it declares 
that if a person shall attempt to commit a crime, and in such 
attempt shall do any act towards the commission of such 
offence, &c. The accused, according to the bill of indict- 
ment, conceived the purpose of perpetrating the offence, and 
he did an act towards the commission of it, for it was an act 
to take the impression of the key, and that alone.is sufficient 
to subject him to the law; but he prepared the key, and for 
the object, and so the indictment alleges. It is urged, how- 
ever, by the learned counsel for the plaintiff in error, that if 
he invended tocommit the crime through the agency of an- 
other person, that would only have made him accessory, if 
the offence had been committed by that other. In the case 
of The King vs. Higgins, 2 East. 5, the solicitation of an- 
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other to commit a felony, was held to be an act, and if there 
was an act done by the accused, that would have made him 
a principal felon; if the offence had been committed, any act 
done towards its commission, would make the offence of 
‘‘attempt” complete. 

Several combined to forge an instrument, and each exe- 
cuted, by himself, a distinct part of the forgery, and they 
were not together when the instrument was completed, and 
they were, nevertheless, all held to be guilty as principals. 
Wharton’s Cr. Law, 65; 1 Russ. on Cr. 32; 2 British 
Crown Cases, 307 ; Ibid, 304; 1 16.446. (See last case cited.) 

Griffin did an act towards the perpetration of the offence, 
and ifthe offence had been committed, he would have been 
a principal and not accessory. The demurrer to the indict- 
ment was, therefore, properly overruled by the Court. 

[2.] After the demurrer was overruled in the Court below, 
the plaintiff in error moved a continuance of the cause, and 
in support of the motion deposed that, in consequence of the 
then recent finding of the indictment, (found at the Term of 
the Courtat which the prisoner was put on his trial,) he had 
been able to summon no witnesses; that in the former case 
pending in said Court, he had summoned A. B. Luce, who 
resides in Savannah; that, atthe previous Term, said Luce 
was in attendance upon the Court, but was then sick at home 
and confined to his bed; that by the said witness he expec- 
ted to prove the good character of the defendant and his 
hand writing, and that letters which it would be attempted 
to be proved were written by him, were not in his hand wri- 
ting; that he had no other witness in Court by whom he ex- 
pected to prove all the foregoing facts; that he expected to 
have the witness in attendance at the then next Term of the 
Court; that said application was not made for delay, but 
that justice might be done, and he might be enabled to pro- 
cure the attendance of said witness. 

The presiding Judge refused the continuance on the ground, 
that this indictment is substantially the same as one which 
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had been continued by the defendant for three several Terms 
of the Court. At another Term ofthe Court he announced 
himself ready for trial, and after ajury was empannelled, he 
absented himself from Court without leave, and forfeited his 
recognizance. That bill of indictment was nol. pros’d by 
the Solicitor General for a mere formal defect, and the one 
on which he was now to be put on trial was found by the 
grand jury for the identical misdemeanor, not at all varying 
the substance of the same. These are the reasons assigned 
by the Court for refusing the motion. The 35th common 
law rule applies to continuances of causes on the civil side 
of the Court, for the party continuing must depose that the 
witness resides in the county. 

The Act of the legislature regulates continuances on the 
criminal side of the Court. 17th section of the 14th division 
of the Penal Code, Cobb’s Dig. 835. The Act requires that 
every person against whom a bill of indictment is found, 
shall be tried at the Term of the Court at which the indict- 
ment is found, unless the absence of a material witness or 
witnesses, or the principles ofjustice should require a post- 
ponement of the trial, and then the Court shall allow the 
postponement of the trial until the next Term of the Court; 
but the Court is vested with power to continue criminal cau- 
ses from Term to Term, as often as the principles of justice 
may require, upon sufficient cause shown on oath. The de- 
fendant in the Court below had been indicted for a misde- 
meanor, and the, Court had postponed the trial! for three 
-Terms, and at the fourth Term, when put on his trial, he 
absented himself without leave, and fotfeited his recogni- 
zance, which was equivalent, as the presiding Judge re- 
marked, toa fourth continuance. He showed no disposition, 
whatever, to come to trial, That bill was nol. pros’d, and 
he was indicted again, as the Judge said, for the identical 
misdemeanor, not varied in substance. The Court consid- 
ered the entering of a nolle prosequi as nothing more than 
a necessary proceeding to amend, in matter of form, the old 
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indictment, and it became his duty, as administrator of jus- 
tice and the law, to examine well the grounds on which the 
continuance was asked. It was strongly urged in the argu- 
ment, that the Court could not notice the former proceeding, 
though within his knowledge, because it would be like re- 
ceiving a counter showing, which, it was said, is not allowa- 
ble. This, I apprehend, isa mistake. Itis not arule, with- 
out exception, that a counter showing will not be heard. In 
England, a rule founded upon affidavit, is moved for the 
continuance of a cause, and cause is shown against it, and 
where there is uo suspicion of the dona fides of the applica- 
tiou, an affidavitin the common form is sufficient; “ but 
where a suspicion arises, from the nature of the question, or 
Jrom contrary affidavits, the Court will examine into the 
ground upon which the delay is asked ; and have, in crimi- 
nal as well as civil cases, refused to put off a trial, notwith- 
standing an affidavit in common form.” IJmprey’s Prac. K. 
B. 362; Rex vs. D’Eon, 3 Bur, 1514. 

The facilities with which continuances are obtained, is a 
great obstruction of justice. The delay of causes by the art- 
ful contrivances of parties, may involve their antagonists in 
irretrievable injury, and Courts ought to look closely into all 
applications for the postponement, of the trial of causes, lest 
. injustice be done thereby to parties or the public, The Court, 
we think, had the right to act upon his knowledge of what 
passed before him judicially, and to collect from that and 
other circumstances, the object and motive of the party in 
moving the continuance. The statute entitles the party to 
a continuance of thescause, for the absence of a material wit- 
ness at the Term of the Court at which the bill is found, if 
he is not in default. Afterwards, the Court has the power 
to grant continuances as often as the principles of justice re- 
quire it. The presiding Judge considered the accused as 
applying for a fifth continuance of the cause; aud conce- 
ding it to have been the case, asthe witness had been sub- 
penaed, and was prevented from attending Court by sickness, 
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if the showing had been sufficient in other respects, the tri- 
al ought to have been put off. 

We will examine the affidavit in connection with the facts 
stated in the decision of the Court, upon the application. 
That he had not time to subpena witnesses, in consequence 
of the recent finding of the bill, is not sufficient; for the 
same issue was to be tried which had been made on the nol. 
pros’d bill, and it does not appear that he had not summon- 
ed witnesses to attend on the trial of that issue. On the con- 
trary, it appears that he had summoned the absent witness. 
Luce. In that part of the showing it does not appear that there 
were witnesses material to his defence,absent. The affidavit 
makes another ground, and it is, that Luce had been subpe- 
naed in the former case; that he was sick at home, (in Sa- 
vannah,) confined to his bed; that he expected to prove by 
him his good character, and his hand writing ; and that cer- 
tain letters, which it was supposed would be offered in evi- 
dence against him, were not in his hand writing; that he 
had no other witnesses in Court by whom he expected to 
prove all the foregoing facts. The terms of the affidavit im- 
ply, that he had witnesses in Court by whom he could prove 
some of the foregoing facts. Allthe proof he expected to 
make by the absent witness, was such as may be usually 
made by numerous witnesses; viz: character and hand wri- 
writing. This is not shown to be an exceptional case. It 
will not do to say, that when the matter to be proved is such 
as, from the nature of it, may be proven by many witnesses 
the absence of a single witness whose evidence would mere- 
ly corroborate the rest, would warrant the continuance of 
the cause. 

It might be important when there is likely to be an equi- 
ponderance of evidence, or any thing like it, in the contested 
question, but that does not appear to bethe casehere. There 
is an absence of statement to that effect. To allow a rule, of 
the kind contended for, would afford a party to look out for 
a sick or decrepid witness, to sabpena him to prove a fact 
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which, within his knowledge, is susceptible of proof by sound 
and healthy persons, perfectly at his command. The afii- 
davit does not say that he cannot go safely to trial without 
the absent witness. Toentitle a party toa continuance on 
the ground of the absence of a witness, it must be shown 
that his evidence is material in the cause, that he cannot 
go safely to trial withoutit, and ifthere be a suspicion that 
the application is merely for delay, the Court should look 
closely into it, and the presiding Judge may reiy upon his 
own knowledge of what has passed before him, judicially, 
to determine on the merits of the motion. 


[3.] The State offered to prove, as introductory to other ev- 
idence, a conversation between the witness on the stand, Hi- 
ram T. Jones, and Charles W. Richter, in which was re- 
hearsed a conversation between the witness and the defend- 
ant on. trial, for the purpose of arranging a plan for his de- 
tection. This evidence was objected to by the prisoner; the 
objection was overruled, and the decision of the Court there- 


on was excepted to. 

The witness gave evidence against the prisoner, of the 
same conversation, and its rehearsal in the manner stated, 
could have given it no additional weight or influence with 
the jury. 

The conversation testified to by Richter, was for the same 
reason admissible. 

The extract ef the letter from Richter to Jones, contained 
no matter implicating the accused, but was admissible only 
as inducement to explain the conduct of the parties engaged 
in the detection of the defendant. 

[4.] After the evidence was delivered to the jury, the 
counsel for the prisoner requested the Court in writing, to 
give the following charge to the jury: 

That, admitting the making of the key would constitute 
the crime, yet if the jury believe from the evidence, the key, 
if made at ail, was made in the city of Savannah, in the 
county of Chatham, and not in the county of Morgan, the 
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defendant cannot be convicted in the county of Morgan, and 
they must therefore acquit the defendant. 

Without discussing the soundness of this request, as a le- 
gal proposition now, it is sufficient to say, that the prisoner 
did an act in the county of Morgan towards the commission 
of the offence, and he may be tried, and if guilty, convicted 
in that county, of the offence of attempt, &c. 

The next request is, that if the jury believe from the evi- 
dence, that the defendant took the measure of the key of the 
storehouse, yet if he did it, not with the intent to commit the 
larceny from the house himself, but to procure another per- 
son to commit it, he is not guilty of the offence with which 
he is charged. This request the Court refused to give, and 
his refusal so to charge is excepted to. For reasons assigned 
in this decision on the demurrer to the indictment, our judg- 
ment, it will be seen, is, that the Court committed no error 
in his refusal to give this request in chargetothe jury. The 
defendant did an act which would have made him a princi- 
pal, if the offence had been consummated. 

[5.] The next request made of the Court to charge theju- 
ry is, that should the jury even believe from the evidence, 
that the defendant persuaded the witness, H. T. Jones, and 
offered bribes to induce him to commit the crime of larceny 
from the house, yet such persuasion, and such offer of bribes, 
does not make the defendant guilty of an attempt to commit 
larceny from the house. This request the Court refused to 
give in charge to the jury, and the counsel for defendant ex- 
cepted. 

Our reasons for overruling this assignment of error, are 
found in what is herein said on the demurrer to the indict- 
ment. 

[6.] Two other requests were made of the Court to charge 
the jury, viz: 

ist. That if the jury shall even believe that such persua- 
sions and such offers of bribes were made, yet if this was 
done in the city of Savannah, and county of Chatham, the 












504 SUPREME COURT OF GEORGIA. 


Griffin vs. The State. 





defendant cannot be convicted in the county of Morgan, but 
only in the county of Chatham. 

2d. That should the jury even believe that the defendant 
wrote letters from the city of Savannah, and county of Chat- 
ham, directed to the witness, Jones, in other counties, per- 
suading him to commit the crime of larceny from the house, 
the writing and sending of such letters do not constitute the 
offence of an attempt to commit iarceny from the house; and 
especially does it not make the defendant guilty of that of- 
fence in the county of Morgan. The Court refused both 
these requests, and his decision is excepted to. These re- 
quests are both predicated on the assumption, that the ver- 
bal or written persuasions and offers of bribes to Joaes, to 
commit the offence, were thu only acts done by the defend- 
ant towards its perpetration, excluding also the acts done in 
the county of Morgan, and the sending by railroad the false 
key from Savannah, to Jones in Madison, which was pro- 
ven to have been received by him in the county of Morgan. 
But independent of this, we hold that it makes no odds where 
the persuasion is used, or the letters written, whether in or 
out of the State, the offence of attempt is complete in the 
county where the offence, if consummated, must have been 
committed. 

Ani attempt to commit treason in the State, or to excite a 
servile insurrection in any county in this State, is complete 
in the county where the offence must be commitied, if com- 
mitted, and he who does an act towards its commission, is 
triable in that county, though he may never have been in it. 
If the attempt be by letter, or such means, the transmission 
ofthe letter to the county, and its reception there, is an act 
in the county. 

The Court charged the jury, that if they believed from the 
evidence, that the defendant took the measure or impression 
of the key, in the county of Morgan, and afterwards made 
or procured the key in the county of Chatham, and then sent 
the key to the witness, Hiram T. Jones, in the county of 
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Morgan, with a solicitation to him to commit the crime of 
larceny from the house, in the county of Morgan, the defend- 
ant is guilty of an attempt to commit the crime of larceny 
from the house in the county of Morgan. This charge of 
the Court is excepted to. Without a repetition of the rea- 
sons already assigned in support of our judgment, we will 
say, that this charge conforms to the jaw of the case. 


Judgment affirmed. 
Lumpkin, J. concurring. 


The second section of the 15th division of the Penal Code 
is, that “if any person shall attempt to commit an offence 
prohibited by law, and in such attempt shall do any act to- 
ward the commission of said offence, but shall fail in the 
perpetration thereof, or shall be prevented or intercepted 
from executing the same, such person so offending shall be 
indicted for a misdemeanor, and on conviction thereof shall, 
in cases where no provision is otherwise made in this code or 
by law for the punishment of such attempt, be punished as 
follows,” &c. (Cobb, 844.) 

Under this provision of the code, George M. Griffin was 
indicted and convicted in the Superior Court of Morgan 
county foran attempt to steal jewelry from the storehouse of 
one Charles W. Richter in said county of Morgan. The 
proof showed that Griffin, while in Morgan county, took the 
impression on tin of the key to the door of the building; 
that he returned to the city of Savannah, where he resided ; 
made a key for the purpose of entering the storeroom; sent 
it in a box of fruit by express to one Hiram F. Jones, in 
Madison, Morgan county, who feignedly agreed to become 
the accomplice of Griffin in the perpetration of the con- 
templated crime; and who, after plundering the store of its 
most valuable contents, was to fire the building, in which 
Griffin was interested, and who had previously effected an 
insurance on the premises. Jones was then to meet Griflin 
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at the 79 mile station, on the Central Railroad, and divide 
with him the spoils. 

The proof being full and complete as to the foregoing facts, 
was the conviction of Griffin in Morgan county, for an at- 
tempt to commit larceny from the house, legal ? 

For myself, I entertain not a doubt upon the question. 

What is an attempt to commit a crime? It is an endeav- 
or to accomplish it, but falling short of execution of the ul- 
timate design. In many cases it is difficult to determine the 
difference between preparations and attempts to commit 
crime. One may intend to commita crime and do many 
things towards its commission, and yet repent of his purpose. 
The law gives to such an one a locus penitentiz. One of 
the illustrations given in the books is, where a man buys 
poison and mixes it in the food designed for his victim, and 
places it on the table that he may eat it. If he take back 
the poisoned food before it is tasted, or an opportunity is 
given of swallowing it, awakened by a just consideration of 
the enormity of the crime, he will not be guilty of an at- 
tempt to poison. All that was done would amount on- 
ly to preparation. 

Is this Mr. Griffin’s case? Did he countermand his re- 
peated instigations to his supposed confederate urging him 
to the speedy execution of his diabolical scheme? Did he 
recall the key? On the contrary, had he not consummated 
his part of the preparations—all that he had to do except to 
share the spoils? and was he not waiting in hopeful anx- 
iety to learn the result? To welcome the glad tidings that 
a large portion of Madison was in ashes—that Richter per- 
haps was beggared, and to wrench from the Insurance Of- 
fice the rewards of his iniquity? Let his letters respond. 
History records that Nero fiddled while Rome was consum- 
ing under the flames kindled by this monster. Griffin’s cor- 
respondence rescues this story from being branded asa fa- 
ble. 

If an attempt means an endeavor, trial, undertaking, ef- 
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fort to gain a point, then most certainly George M. Griffin, 
the defendant, was guilty of the attempt to rifle the store- 
house of Charles M. Richter of its jewelry. 

It turns out that the section of our Penal Code upon which 
this prosecution was formed, is a verbatim transcript from a 
similar provision in the Revised Code of New York. One 
Bush was tried in that State and convicted of an attempt to 
commit arson. ‘he testimony on the trial was, that Bush, 
the defendant, requested one Kinney to set fire to one Shel- 
ton’s barn, offering him a reward, and giving him a match 
for that purpose, not meaning to be present himself at the 
doing of the act. It clearly appeared that Kinney never in- 
tended to commit the crime. 

Perhaps no two cases were ever more alike in every par- 
ticular. 

The Supreme Court of New York say—“ The act imputed 
to Bush was, no doubt, an attempt te commit an offence. It 
is admitted that he endeavored to make himself an accesso- 
ry before the fact. A mere solicitation to commit a felony is 
an offence, whether it be actually committed or not. This 
was held in King vs. Higgins (2 East. 5). In the case 
before us, there was more. The solicitation was followed 
by furnishing the instrument of mischief.” 

And so here, there was not only the solicitation, but the 
key was prepared and furnished for entering the store. And 
that is not all; the goods wereto have been divided between 
the parties, Griffin to receive his share. It matters not to 
me whether the proof in this case would have made Grif- 
fin a principal or an accessory, provided the crime had been 
actually committed. He would unquestionably have been 
one or the other. He would have committed a felony or 
aided and abetted in its commission. He would have been 
guilty of a crime. Failing then of accomplishment as it 
has, by no act of repentance or drawing back on the part of 
Griffin, he is guilty of the attempt, no matter whether the 
successful result of that effort would have made him a prin- 
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cipal or an accessory. And the maxim, that what a man 
does by another, he does by himself, whether true or not, 
need not be invoked to help out this case. 

Was Griffin entitled to a continuance on account of the 
absence of the witness, A. B, Luce, who had been subpe- 
ned and was unable to attend Court on account of his sick- 
ness, and by whom the defendant swore he expected to prove 
that the letters read against him on the trial were not in_his 
handwriting? 

Mr. Luce, the witness, lived in Savannah, where there 
must have been many others acquainted with the handwrit- 
ing of Mr. Griffin. His counsel in the Court-house knew 
his handwriting, and were competent witnesses. Why were 
neither of them sworn on the trial? Could the testimony 
of Mr. Luce possibly have changed this verdict? It is im- 
possible. For not only was the handwriting of the defend- 
ant clearly identified, but in reply to letters addressed to 
him, his answers were transmitted from time to time, and 
the key sent in the box of fruit, with such comments as no 
one who was a stranger to the plot could have made. There 
is no evading the force of these facts, unless it could have 
been shown that this was a conspiracy against Griffin, and 
that the allies of Jones were in Savannah to intercept the 
communications forwarded from Madison, and had answer- 
ed them in the name of Griffin. Where is there a particle 
of proof to support such an hypothesis? Was the Post 
Master at Savannah examined to ascertain whether Mr. Grif- 
fin’s letters were delivered to any one else? Mr. Griffin 
himself has never pretended that he was the victim of any 
such conspiracy. 

Three times this prosecution had been eontinued before 
by the defendant. At the fourth term after announcing him- 
self ready, and putting the country to the trouble of empan- 
nelling a jury, Griffin absented himself from the Court without 
leave, forfeiting his recoguizance. To allow a further post- 
ponement of the case, under these circumstances, to procure 
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the attendance of a witness whose testimony could not pos- 
sibly vary the result, instead of being required by the prin- 
ciples of justice, would be to trifle with the criminal justice 
of the country. 

The defendant objected to certain conversations and cor- 
respondence, going in evidence, which took place between 
Jones and Richter, he not being present. I would dispose 
of this assignment of error summarily, by remarking that 
these conversations and letters establish no fact against Grif- 
fin, and serve merely to connectand explain the trap that 
was set to catch this culprit, and in that view were admissi- 
ble. It will be observed that there was no motion for new 
trial in this case. 

Upon every question, then, made in this record, I vote 
freely for affirming the judgment of the Circuit Court. I 
should be slow to believe that a person occupying the social 
position of this defendant could be guilty of the crime charg- 
ed upon him in this indictment. But the fact once estab- 
lished, as it indisputably is,I would be the last to save 
him from the punishment he has brought upon himself. Let 
it not be said, to its disgrace, that the law is a respecter of 
persons, That while the poor man is incarcerated in the 
Penitentiary for stealing a flitch of bacon, to satisfy the hun- 
ger of his wife and children, the bank officers aud others oc- 
cupying high fiduciary positions, may rob by the wholesale 
and go unwhipped of justice. On the contrary, for the sake 
of the example, the higher the offender the more sure and 
unerring should be the blow. No class is privileged to mo- 
nopolize crime with impunity in this country. 


Bennine, J. dissenting. 


I dissent from two of the decisions made in this case. 
ist. I think that the motion for a continuance, ought to 


‘ 
have been granted. 
[.e showing for a continuance was clearly sufficient, even 
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if we concede, that the new presentment did not makea 
new case, but merely made a continuation of the old case ; 
and it is quite questionable, whether this is a concession that 
ought to be made. 

If then, the showing was sufficient; it was an error in the 
Court, to refuse the motion. 

Does it not follow then, that a new trial ought to be gran- 
ted? It is said that it does not. It is said, that even if the 
evidence wanted by Griffin, had been in, it would not have 
been sufficient, to counterbalance the other evidence in the 
case, and therefore, that the verdict would have been, the 
same. But I am notsure of this. The evidence wanted by 
Griffin, was that of a witness who would have sworn, that 
the letters purporting to be Griffin’s were not in his hand- 
writing. Now, if those letters were not Griffin’s, the fact 
was one, conclusive to show, that the charge against him 
was false, and the result of most wicked contrivance. Would 
the absent evidence have been sufficient to prove this fact ? 
That evidence would have been, it is true, but the evidence 
of a single witness; and also, it would have had against it 
the evidence of four other witnesses; for four others swore, 
that they believed the letters to be in Griffin’s hand-wri- 
ting; yet that evidence, might, I think, have been suffi- 
cient to raise a reasonable doubt, whether the letters were in 
his hand-writing. It might have been the evidence of a 
witness of high character, swearing from a familiar and long 
continued acquaintance with Griffin’s hand-writing. And if 
it had been, it would have sufficed, I think, to raise a rea- 
sonable doubt whether the letters were his. Because the 
evidence to show that the letters were his, though it consist- 
ed in the belief of four witnesses, was after all, rather weak. 
The four were Jones, Richter, sr, Martin and Campbell, 
Not one of these had any familiarity with Griffin’s hand- 
writing. 

Jones says; “has seen defendant write several times, in 
the store; has seen defendant write on the books, and on 
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tags attached to watches.”’ This does not signify intimate 
acquaintance, with Griffin’s hand-writing. Besides, Jones’ 
testimony is to be taken with much suspicion. He confess- 
es to having been engaged in a deep laid plan to “trap” 
Griffin. Of course, then, he greatly desired Griffin’s con- 
viction. He too, is a man who, when it was proposed to 
him, as he says, to rob a store, and then burn it, and with it, 
it might be, a whole town, instead of showing offence, coolly 
entered on the discussion of the reward, he was toget. And, 
then, he had been charged himself, with taking a breastpin 
from the store of the two young Griffin’s and giving it to one 
Snellings. 

Richter, sr., says; “ Never saw defendant write. Received 
letter from defendant in 1853. Next letter received 8th Oc- 
tober 1855. Judges of defendant’s hand-writing from those 
two letters.” The last of these two letters was one of those 
to be proved. This witness, then, had next to no acquaint- 
ance at all, with Griffin’s hand-writing. And he, too, was 
engaged in the plan to “ trap” Griffin. 

Martin, says; “witness received two letters in 1853, from 
defendant. He believed said letters to be from defendant. 
His knowledge of defendant’s hand writing is derived exclu- 
sively from said letters,” 

Here again are very slight facts, on which, to base a belief 
of hand. writing. 

As to Campbell: His belief was founded merely on a sin- 
gle letter to himself, and that but a letter of introduction. 

The evidence, then, that the letters were Griffin’s, though 
coming from four witnesses, was far from strong. I can 
conceive of evidence coming from a single witness that 
would be such as to be sufficient to balance, if not to over- 
balance it all. 

I know, it may be said, that the circumstances are confirm- 
atory of the evidence of the four witnesses ; the post-marks ; 
the improbability that any one but Griffin, would take letters 
out of the post office addressed to him, and answer them in 
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his name; the receipt of the box containing the key from the 
Expvess company. As to this last however, I may ask, why 
was it not shown, that Griffin delivered the box to the Ex- 
press company. That would have made out the case against 
him, completely. And that this was not shown, is calcula- 
ted of itself, to suggest a suspicion that the fact did not ex- 
ist. But I make one general. answer; contrivance could 
have manufactured all of these circumstances: and the case 
is one which authorizes us, to suspect contrivance. 

I think, then, that the refusal of the motion to continue 
the case, was a sufficient ground to require the granting of 
a new trial. 

2d. The Court was requested in substance, to tell the jury, 
that if Griffin’s intent was not to steal from the shop him- 
self, but, by solicitation and bribery, to procure Jones to do 
it, he was not guilty of an attempt to steal from the shop. 
And the Court I think, ought to have granted the request. 

The general rule is, that if A. procures B. to commit a 
crime, it is not A. that commits the crime, but B., and A. 
stands merely as B’s accessory. 

And this rule is founded on both what is true in fact, and 
what is true in law. 

Procuring another to commit a crime, is in fact a different 
thing, from committing it yourself. Different wordsare need- 
ed to express it; different proofs, to establish it. It is also 
a different thing in law. The Penal Code, (2. Div.) when 
it speaks generally, declares, that he who perpetrates, (i. e. 
commits,) the crime, shall bea principal; and, that he who 
procures, counsels or commands the crime to be committed, 
shall be but an accessory. And when the code speaks more 
specially, (1. Div.) the only exceptions it makes to the rule, 
are, cases in which, the actual perpetrator is an infant under 
ten, an idiot, a lunatic, the wife of the procurer, his slave, or 
is some one acting in fear of him, In these cases, it makes 
the procurer of the crime, stand as its actual perpetrator. 
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And therefore it may be said, that in these cases, itis he who 
in law, commits the crime. 

It is true, then, that, except in these special cases, if A. 
procures B. to commit a crime, it is not A. that commits the 
crime, but B.,and A. stands only as B’s accessory. 

But if this be true, then it must equally be true, that, ex- 
cept in these special cases, if A. attempts to procure B. to 
commit'a crime, and fails in the attempt, A. does not at- 
tempt himself, to commit the crime. 

This is my conclusion. I know, that there stands opposed 
to it, a New York case, (4 Hill, 138.) -Codhy. Quah, 

But first, what authority can a New York case be, on the 
construction of the Penal Code of Georgia. Secondly, that 
case is put on the maxim, gui facit per alium facit per se, 
and that maxim does not, as it seems to me, apply to such a 
case, It may be true, that who does by another, does by 
himself. But when A. procures B. to commit a crime, which 
of the two is it, “ gui fucit,’ “‘ who does 2” It is, in all ca- 
ses, except the special cases aforesaid, B. and not A. It is, 
B. that is the doer, and that is accountable as such; and A. 
is but the accessory. 

The maxim it seems to me, can have no place in criminal 
law, at least none except in the cases aforesaid, in which, B. 
is an infant under ten; an idiot, &c. In every other case, it 
is B. gui facit, not A.B. in every other case, isa free agent, 
and has an independent intention of his own to do the act 
which he does do. Accordingly, in all law, as far as I know, 
he ranks as the principal, not as any man’s agent. 

The request, then, should, I think, have been given in 
charge by the Court. 

I doubt, whether the letter of Richter, and the conversa- 
tions held in the absence of Griffin, were admissible against 
Griffin ; but I am not prepared to say, that I think, their ad- 
mission would, by itself, require the granting of a new trial. 
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Davi Harrixt, plaintiff in error, vs. H. B. Humpnrtes, de- 
fendant in error. 


In attachment, the atlidavit is sufficient, if it follow the form prescribed by the 
attachment Act of 1856, even although, the debt be not due. 


Attachment, in Thomas Superior Court. Decision by 
Judge Auten, June Term, 1858. 


This was an attachment sued out by Harrill, against Hum- 
phries on a note not due at the time the attachment issued, 
and which defendant moved to dismiss on the ground, that 
the affidavit made by plaintiff did not set out or state the 
fact that the debt was not due. The Court sustained the 
motion. 

Counsel for plaintiff then moved to reinstate the case and 
to amend by inserting in the affidavit the fact that the note 
on which the attachment issued was not due. The Court 
refused the motion, on the ground, that it came too late, and 
that the affidavit was not amendable. 

Whereupon plaintiff excepted and assigns said rulings 
and decisions as error. 


R. S. Burcu, for plaintiff in error. 


McIntyre & Youne, represented by ALEXANDER, contra. 


By the Court.—Bennine J. delivering the opinion. 


The affidavit followed the form prescribed by the late at- 
tachment Act; and the Act does not require more. Acts of 
1855, 1856, p. 35. 

It was said, that, as the debt was not due, the defendant 
was entitled to a stay of execution until it should become 
due, and therefore, that the affidavit shoull have disclosed 
the fact, that the debt was not due. 
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But the plaintiffs pleadings would disclose this fact; and 
if they would not, the defendant might bring it out in his 
pleadings ; and, so the fact become known, the manner of its 
becoming known, would be immaterial; the same effect 
would follow, in whatever way it became known; the de- 
fendant would get his stay of execution. 

We think, then, that the affidavit was sufficient. The 
Court below held it insufficient, and dismissed the attach- 
ment. We think, therefore, that, in this, the Court erred. 

Of course it is needless to notice the other question. 


Judgment reversed. 


Tuomas CoLEMAN, executor, plaintiff in error, vs. BensAMIN 
Lang, defendant in error. 


[1.] After the lapse of thirty years and upwards, it is legitimate to presume that 
all the debts of an estate, if there were any, have been paid. 


[2.] Where an estate is given for life to the widow of the testator, with re- 
mainderto seven children, by name, after the lapse of thirty years and up. 
wards, the Courts will presume that the life estate has vested by the assent 
of the executor, and with it the remainder in the remainder-men; and upon 
the death of the tenant for life, the property does not revert to the executor, 
but continues in the line of direction given to it by the will. 

{3.] A remainder-man has the right to sell and convey his undivided interest in a 
tract of land ; and the purchaser under himis not entitled to the occupation of 
any particular portion, but is joint tenant or tenant in common with the oth- 
er remainder-men of the whole; which may be partitioned by sale, and the 
proceeds ratably apportioned, provided the value ofthe entire land would be 
depreciated by a division. 


Complaint for land, in Lowndes Superior Court. Tried 
before Judge Love, at June Term, 1858. 











516 SUPREME COURT OF GEORGIA. 


Coleman ex’or, vs. Lane. 








This was an action brought by Thomas Coleman, execu- 
tor of the last will and testament of Isham Coleman, de- 
ceased, against Benjamin Lane, for the recovery of lot of 
land No. 112, in the 15th district of Lowndes county. 


The plaintiff introduced in evidence, the grant from the 
State of Georgia to his testator, Isham Coleman, letters tes- 
tamentary to him, and a certified copy of testator’s will, ad- 
mitted to probate on the 3d day of November, 1825, the 
third item of which will is as follows: 

“ Third Item. I give and bequeath unto my beloved wife, 
Ann Coleman, for and during her natural life or widowhood, 
all my estate, both real and personal; and at the death of 
my beloved wife, Ann Coleman, the property above willed 
to be equally divided between my children, seven in num- 
ber : Sally, Thomas, Charles David, Washington, Isham, Jef- 
ferson and James Godwin Coleman.” 

The possession of defendant at the time of suit brought 
was admitted. 

The plaintiff closed. 


The defendant then offered in evidence, a deed executed 
by Washington Coleman, one of the devisees in remainder, 
conveying to him (defendant) the lot of land in controversy. 


The plaintiff objected to the introduction of this deed, on 
the ground that it was irrelevant. The Court overruled the 
objection and admitted the deed, and plaintiff excepted. 


The Court charged the jury, that if, from the evidence, 
they believed that Washington Coleman, the maker of the 
deed to Lane, was a legatee under the will of Isham Cole- 
man, then his deed vested one-seventh of the land in Lane, 
and the plaintiff was entitled to recover only six-sevenths of 
the premises in dispute—the bill showing that there was 
seven legatees in remainder. And if they believed that Wash- 
ington Coleman was a legatee, he had a right to convey his 





MILLEDGEVILLE, NOVEMBER TERM, 1858. 517 


Coleman, ex’or, vs. Lane. 








interest in the land, and his deed to the extent of this interest 
was valid, and vested such interest in the defendant, unless 
it should appear by evidence, that a sale of the land was ne- 
cessary to pay debts; the date of the letters testamentary 
showing that Washington Coleman must have been twenty- 
one years old when he made his deed. To which charge 
plaintiff excepted. 


The jury found the following verdict: “We the jury find 
for the plaintiff six-sevenths of the land, and one-seventh for 
the defendant.” 


The plaintiff moved for a new trial on the grounds: 

1st. Because the presiding Judge erred in admitting in 
evidence the deed from Washington Coleman to Lane, the 
defendant. 

2d. Because the presiding Judge erred in his charge to the 
jury. 

3d. Because the verdict of the jury, finding one-seventh 
of the land in dispute for defendant, and six-sevenths for 
plaintiff, is contrary to evidence. 

4th. Because the verdict is contrary to law. 


The Court overruled the motion for a new trial, and plain- 
tiff by his counsel excepted. 


E. H. Pxrart, for plaintiff in error. 


Jno. R. ALEXANDER, contra. 


By the Court.—Lumprxin J. delivering the opinion. 


John Coleman, on the 12th of December, 1817, made his 
will, whereby he gave and bequeathed all his estate, real and 
personal, with the exception of a few small pecuniary lega- 
cies, to his wife, Ann Coleman, for and during the term of 
her natural life; the whole of said property to be equally di- 
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vided, at the death of their mother, between seven of his 
children therein named. 

The testator having died in the meantime, this will was 
proven, and admitted to record in November, 1825. Thom- 
as Coleman, ene of the executors nominated in the will, was 
duly qualified, and in 1856, brings this action of ejectment, 
to recover of the tenant in possession, Benjamin Lane, lot of 
land No. 112, in the 15th district of Lowndes county. The 
plaintiff offered in evidence, a copy plot and grant from the 
State to his testator, his letters testamentary, together with a 
certificate of his appointment from the proper Court. The 
possession of the defendant, at the commencement of the ac- 
tion, having been admitted, and here closed his case. 

The defendant tendered in proof, a deed from Washington 
Coleman, one of the seven residuary remainder-men men- 
tioned in the will; to the introduction of which the plaintiff 
objected, but the testimony was allowed to go to the jury by 
the Court, and here the defendant rested his case. 

Under the charge of the Court, and upon the foregoing 
proof, the jury found six-sevenths of the land for the plain- 
tiff, and one-seventh for the defendant. Was the verdict 
right, and can it be executed ? 

[1.] It will be observed, that the will of the testator was 
admitted to record thirty-three years ago. We hold, that it 
is legitimate to presume, that the debts of the testator, if there 
ever were any, have long since been paid—even specialties 
and statutory liabilities being barred after the lapse of twen- 
ty years. 

[2.] And further, we think we havea right to assume, that 
the executor has assented to the vesting of the life estate in 
Mrs. Coleman. It was his duty to do so, so soon as the 
debts were discharged; and even before, if this land was not 
needed for this purpose. Upon the vesting of the life estate 
in the widow, eo instanti, the residuary remainder vested in 
the seven children named in the will. Washington Cole- 
man was one of them. He sold his interest, which was one- 
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seventh of the lot, to Benjamin Lane. If the mother be still 
living, it is her business, if she see fit, and not the right of 
the executor, to prosecute this possessory action. If she be 
dead, the right, under the will, belongs exclusively to the 
residuary remairnder-men: For, according to the decisions 
of this Court and, we apprehend, the well settled law upon 
this subject, this remainder does not revert back to the estate 
to be disposed of by the executor, but goes on in the dine of 
direction given to it by the will. So, then, whether Mrs. 
Coleman. be living or dead, the executer has no right to dis- 
turb the possession of Lane, who stands in the place of 
Washington Coleman, as to one-seventh of this land. 

[3.] But it is complained, that the finding of the jury can- 
not be executed. Nothing is easier. And the misapprehen- 
sion upon this point gave rise, likely, to the institution of this 
proceeding. 

Washington Coleman could sell no particuler portion of 
this land. His feoffee, Lane, can hold no definite part or 
parcel, as against the other remainder-men. This verdict 
lets the executor, or rather, it should have been, the other six 
legatees, into the joint occupation with Lane, of the whole 
lot, and every part of it. Lane is entitled to one undivided 
seventh, and the executor, according to the verdict, to six- 
sevenths. There is no necessity, as counsel suppose, of ef- 
fecting a sale or division. Under the Act of 1837, (Codd, 
583,) the land can be sold for the purpose of partitioning it, 
and the proceeds ratably apportioned to the several claimants, 
provided itshall be made appear to the Court, that the value 
of the entire tract would be depreciated by subdividing it. 
If, when the other parties are put into possession, they do 
not desire a sale, and they can all agree upon the joint 
use, very well—the finding of the jury will have been fully 
executed. 

I would respectfully suggest, out of abundant caution, that 
it would be well, if the land be partitioned, to give notice to 
all the residuary remainder-men, or parties in interst. For 
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it might be a serious question hereafter, whether the execu- 
tor represents them, either in this litigation, or in the subse- 
quent proceedings which may result from it. <A partition, 


lawfully made, will cure this and all other defects. 


Judgment affirmed. 


Davis R, Anprews, plaintiff in error, vs. O. P. H. Bonner 
and R. W. Bonner, trustees, &c., defendants in error. 


6th and 9th items of the will of James Bonner, deceased: “I give and be- 
queath to my daughter, Nancy C. Andrews, and the legitimate heirs of her 
body, the following property, to-wit: A woman named Polly, and her three 
children, viz.. Mary, Susan and Ellen; also Big Mary, having given her a 
mare, saddle and bridle, bed, &c., heretofore.” 

“T appoint Oliver P. H. Bonner and Richard W. Bonner, my sons, executors 
on my said estate, to carry into effect this my last will and testament at my 
demise. I also appoint them my trustees, to carry into effect that part of this 
my last will and testament in regard to the negroes given to my daughter 
Nancy C. Bonner, formerly, now Nancy C. Andrews.” 

Held, That by the terms of said will, no separate estate was created in Mrs. 
Andrews, the daughter of the testator. 


Trover, from Putnam Superior Court. Tried before Judge 
Rosert V. Harpeman, at the September Term, 1858. 


The facts necessary to an understanding of this case, are 
to be found in theopinion of the Court. 


‘ Bartietr & Foster, for the plaintiff in error. 


WinGFIELD, for the defendants in error. 
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By the Court—Lumpxin J. delivering the opinion. 


The following is the sixth item of the will of James Bon- 
ner, deceased: “I give and bequeath to my daughter, Nan- 
cy C. Bonner, now Nancy C. Andrews, and the legitimate 
heirs of her body, the following property, to-wit: A woman 
named Polly and her three children, viz., Mary, Susan and 
Ellen; also, Big Mary, having given her a mare, saddle and 
bridle, bed, &c., heretofore.”” The ninth clause of the testa- 
ment is in these words: “I appoint Oliver H. P. Bonner 
and Richard W. Bonner, my sons, executors on my said estate, 
to carry into effect this my last will and testament at my de- 
mise. I also appoint them my trustees to carry into effect 
that part of this my last will and testament in regard to the 
negroes given to my daughter Nancy C. Bonner, formerly, 
now Nancy C. Andrews.” 

The only question for the determination of this Court is, 
did Mrs. Andrews, the daughter of the testator, take a sepa- 
rate estate in the negroes given to her and the legitimate 
heirs of her body, in the 6th item of her father’s will ? 

It was said by an amiable Judge in this State, that no oth- 
er Judge or lawyer of Georgia understood the doctrine of 
trusts, as a science, except himself. And he attributed his 
skill in this doctrine to having studied it thoroughly in the 
profound treatise of Cruise upon this subject. Now I may 
be permitted, I trust, without vanity, to say, that it does not 
require one to be versed in the learned lere of Cruise, to de- 
cide that the words of this will do not create a separate es- 
tate in Mrs. Andrews. 

It is immaterial whether the estate bequeathed in the sixth 
item of the will be a fee or an estate tail. That it falls under 
the latter class, we think there can be no doubt, there being 
no sensible distinction between legitimate heirs of the body, 
and lawful heirs of the body. In either event, an absolute 
estate vested in the wife upon which the marital rights of 
the husband attached, unless the property was reserved from 
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this result by the 9th clause of the will. And what does 
the appointment there made and the direction there given 
amountto? Why, that his executors act as Ais trustees to 
carry into effect that part of his will which relates to the ne- 
groes given to Mrs. Andrews. The most that can be made 
of both clauses taken together is, that the testator gives cer- 
tain slaves to his married daughter, and appoints his two 
sons, her brothers, her trustees. Has it ever been held by 
this or any other Court, in this or any other country, that an 
absolute gift of property to a femme covert, and the appoint- 
ment of trustees would create aseparate estate in the femme ? 
We apprehend not. 

We are aware that there is no magic in the use of partic- 
ular words, and that any expression which shows unequiv- 
ocally the intention of the donor to exclude the rights of the 
husband from attaching, are sufficient. And formerly Courts 
were somewhat astute so to construe the language as to pro- 
duce this effect. Hence Lord Aloanly held that where a fund 
was given in trust fora married woman,to be paid over to her 
own proper use, it would be a circumstance from which the 
intention to create a separate estate might be inferred. But 
this decision which turned upon the force of the term proper, 
was subsequently overruled. But where money or property 
was specifically given to trustees with instructions to pay 
over the interest or income to the “own use of the wife,” 
this and no phrase of similar import merely, ever was con- 
strued to create a separate estate in the wife. And yet 
how much stronger is such a case than the one before us. 

The testator intended, I doubt not, to create a separate 
property in these negroes for his daughter and her children, 
provided he had any intelligent purpose respecting it; but 
he has failed to carry that design into effect. Just as a tes- 
tator dying, with but two witnesses to his will, intends, of 
course, to dispose of his estate, as specified in the instru- 
ment. But that intention is frustrated for want of the prop- 
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er attestation. And Courts are as powerless to grant relief in 
the one case as the other. 

If it be the will of the people to favor separate estates, 
which I should deeply regret to see, let their Representatives 
enact that whenever property is given to a female, single or 
married, and a trustee is appointed, that it shall be construed 
to mean, a separate estate. A statute of three lines will suf- 
fice for this end. Until that is done, Courts are compelled 
to administer the law as it is. 

By way of caution, it is necessary to remark, that it will 
be found laid down in the books everywhere, that in all cases 
where fiduciary words are used, as where a gift in a will is 
expressed to be “for the benefit of others,” &c., the terms 
employed are held sufficient to fasten a trust on the con- 
science of the donee. But the rule in all such cases ap- 
plies only to contests where the question is, not whether a 
separate estate is created, which will exclude the rights of 
the husband, but whether the donee does or does not take in 
a fiduciary character? Where a gift is clearly impressed 
with a trust, the trustee in any event will not be entitled to 
the beneficial enjoyment. If he cannot hold the property 
for these who were intended to take by the instrument, he 
holds it for those who take under the disposition of the law. 
In this case there being nothing for the trustee to do, the trust 
was at once executed by the uniting of both the legal and 
equitable estate in the husband— if, indeed, any equitable 


estate ever existed. 


Judgment reversed. 
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Linpsey H. Duruaw, plaintiff in error, vs. Tuomas C. Brop- 
pus, defendant in error. 


To require the granting of a new trial on the ground that the verdict is con- 
trary to the evidence, it must clearly appear that the verdict ts contrary to 
the evidence. 


Assumpsit, and motion for new trial, in Jasper Superior 
Court. Tried before Judge Harpreman, April Term, 1858. 


This was an action for breach of warranty of the sound- 
ness of a negro woman, Lucy, sold by Broddus to Durham. 
The bill of sale bears date 3d January,’ 1852, and contains 
the usual warranty of soundness of mind and body. 

After the testimony had closed on both sides, a full state- 
ment of which will be found in the opinion pronounced by 
this Court, the presiding Judge charged the jury that if they 
should believe, from the evidence, that the negro Lucy was 
unseund at the time of the sale, they should find for the plain- 
tiff. That the fact that the defendant may not have known 
of the unsoundness at the time of the sale, made no differ- 
ence, if the negro was unsound at that time, That although 
the disease may not have developed itself at the time of the 
sale, yet if it existed at that period, the defendant was liable 
on his warranty. He was liable without fraud, if there was 
disease at the time of the sale, 

The jury found for the defendant, and plaintiff moved for 
a new trial upon the following grounds: 

1st. Because the verdict was contrary to the law as given 
in charge to the jury by the Court. 

2d. Because the verdict was contrary to the evidence, and 
decidedly and strongly against the weight of evidence. 

3d. Because the verdict was contrary to the charge of the 
Court. 

The Court refused the motion for a new trial, and plaintiff 
excepted. 
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GrorceE T. Bartietr & W. W. Anperson, for plaintiff in 
error. 


Txomas C. Broppvs, contra. 
By the Court.—Bennine, J. delivering the opinion. 


Ought the Court to have granted the motion for a new 
trial ? 

All the grounds of the motion, may be resolved into a 
single ‘one—that the verdict was contrary to the evidence. 

The question then is, was the verdict contrary to the evi- 
dence. 

The day of the sale was the 3d of January, 1852. Was 
the woman unsound on that day? This is the question. 

Dr. Dickerson’s testimony was, that on the 22d of Janua- 
ry, 1852, he examined her for insurance, and she told him 
that her “menstruation was irregular, and much too copi- 
ous.” That on the 26th of March, he “made a digital ex- 
amination of the neck and mouth of the womb, and found 
them, and the whole womb, considerably enlarged.” That 
“this examination was made during the flow of the menses, 
at such times the womb is generally enlarged.” That ‘‘at 
this time he supposed, she was only laboring under excess- 
ive menstruation, for which” he “prescribed suitable reme- 
dies.” That he “visited her the next day, and discharged 
her from” his “attentions; she in a day or two afterwards re- 
sumed her ordinary business.” 

That “on the 23d of September, (1852,)” he “was again 
called to see Lucy, made the same kind of examination, 
found her in the same condition, prescribed the same or sim- 
ilar remedies, and did not repeat his visit.” 

That in January, 1853, he again examined her, for insu- 
“rance, but “declined to recommend her for insurance, fear- 
ing she might be more seriously diseased, than” he “ had 
previously supposed her to be.” That he “recommended 
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her for insurance, the year previous, with a statement to the 
agent, that her menstruation was too copious and irregular, 
but” that he “did not suppose it would materially increase 
the risk, for that year.” 

That “on the 8th and 9th of March, 1853,” he “visited 
Lucy again during a “menstrual period.” That he “found 
her in a similar condition to what” he had “above describ- 
ed, but the flow more copious, and less under the control of 
medicine.” . 

That “after the 9th of March,’;he “did not visit her 
again until the 17th of May following.” That “from the 
17th to the 28th of May,” he “ visitedgherjdaily, and gener- 
ally, twice a day, more for the purpose of mitigating her suf- 
ferings, than with a hope of effecting a cure. During most 
of the time, from the 17th to the 28th of May, 1853, Dr. 
John P. Nelson attended Lucy with” him. That they, “in 
company, made an examination of the mouth and neck of 
the womb, with a speculum; found them considerably ul- 
cerated, and” they “ both decided the ulcer to be cancerous, 
and that it would very certainly, ultimately, terminate in 
death.” 

That, “as to how long she had been affected with the dis- 
ease, before” he “first saw her,” he could not “decide with 
any certainty. From the usual character of diseases of this 
character,” he thought “it probable, the disease was in an 
incipient stage, on or before, the 3d day of January, 1852. 

Dr. Nelson’s testimony was, that Lucy must have been dis- 
eased “ for along time” before the examination of her, made 
by Dr. Dickerson and himself. He believed, that“ her de- 
cease was hereditary.” That she “must have been diseased 
before the 3d day of January, 1852.” He said that her dis- 
ease was found to be cancer of the womb. 

Dr. Durham’s testimony was, that the woman was brought 
under his treatment on the 13th of July, 1853. That he 
considered her disease cancer of the womb, and, incurable; 
that he could not “state any precise time, that she might have 
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been diseased, but, in all probability, for some years. The 
inevitable result of the disease was death, which occurred 
on the 22d November, 1853.” 

Dr. Maddux’s testimony was, that he knew Lucy, that she 
was staying at his house atthe time of the sale; had known 
her eighteen months or two years; considered her at the 
time of the sale in good health Was the family physician 
of Broddus, (the defendant,) and never knew her sick at any 
time. That there is no mode of determining by examination 
of a patient laboring under cancer of the womb, how long 
the disease may have existed. The disease, generally, ter- 
minates in death, in one year; it is sometimes longer and 
sometimes shorter.” 

John C, Maddux testified, that in August, 1852, he heard 
plaintiff say, that he was well pleased with tlte two negroes. 

Dr. Dickerson, in another set of interrogatories, stated, 
that he visited Lucy from the 17th to the 28th of May, 1853, 
that her “symptoms were greatly aggravated; instead of be- 
ing menses and blood as they had been before, the dis- 
charge was sanious and very offensive. He also used this 
language: “From all I now know of the nature and his- 
tory of Lucy’s disease, I consider it very probable, she was 
afflicted with it, before the 3d day of January, 1851, but of 
this I am not certain by any means.” The witness, it was 
admitted, meant to say 3d of January, 1852.- 

In another set of interrogatories for Dr. Nelson, he stated 
that he “did not attend Lucy long enough, to answer wheth- 
er Lucy’s disease was of the slow or rapid type.” Also, 
that he could not “‘say, whether or not Lucy was diseased on 
or before the 3d January, 1851”. It was also admitted, that 
he meant eighteen fifty-éwo. 

This was the evidence. And we think, it such as to leave 
it doubtful, whether the woman had cancer of the womb, 
(the disease of which she died,) on the day of the sale. The 
reasons for this opinion, will present themselves, spontaneous- 
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ly, to an attentive reader of the evidence. It is therefore 
needless to state'the m. 

Consequently, we think the case one in which the verdict 
ought not to be disturbed. The onus ison the losing party, 
to show affirmatively that the verdict is contrary to the evi- 
dence. Raising a doubt is not enough. 


Judgment affirmed. 


Jor C. McDpwe zt, et al., plaintiff in error, vs. WitL1am H. 
Preston, defendant in error. 


Notwithstanding, no one of the grounds separately considered, would be 
strong enough to entitle a party to a new trial; yet when taken altogether 
injustice seems to have been done, the Court will award a re-hearing. 


To discredit or weaken the testimony of a witness, it is not enough to 
show, that the witness was in the habit of using laudanum. The proof must 
go further, and establish either, that the mind of the witness was impaired 
generally, or at least under the influence of the opiate at the time the testi- 


mony was taken. 


Assumpsit, in Jasper Superior Court. Tried before Judge 
Harpeman, at April Term, 1858. 


This was an action brought by William H. Preston, against 
Joel C. McDowell, principal, and Daniel McDowell, surety, 
on two promissory notes. 

The defence was that the consideration of the notes sued 
on was, three negroes, sold by the plaintiff as guardian, at 
public outcry, and bought by Joel C. McDowell, and that at 
said sale, plaintiff falsely and fraudulently represented that 
one of said j‘negroes,* (Kesiah,) was sound, knowing at the 


time that she was unsound. 
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Brief of Evidence. 
Plaintiff tendered and read in evidence the notes sued 
on, one for $648 56, the other for $486 44, dated 6th Feb- 


ruary, 1855; and both payable by 25th December next, there- 
after. Here plaintiff rested. 





_ Evidence for Defendant. 

Wm. T'. McDowell testified on direct examination : That he 
was present on the day the negroes, Mary and her children, 
Henry and Kesiah, were sold by plaintiff. Has heard both par- 
ties admit that the notes sued on were given for the purchase 
of the negroes; Mary and her child Henry, brought $705; 
Kesiah sold for something over $400. Whilst Kesiah was 
being cried, some one asked S. H. Blackwell, the crier, if 
the negroes were sound property. Blackwell replied, that 
he did not know, that the owner Mr. Preston could tell. 
Preston was present and called on Daniel McDowell to state 
whether the negro woman was sound property or not. Dan- 
iel MeDowell got upon the stand and stated that the negro 
woman Kesiah was a sound negro; the bidding then went 
on, and the negro woman was knocked off to the defendant, 
J. C. McDowell for $400 and upwards, cannot state the exact 
amount, 

Elizabeth Davidson examined by commission, testified as 
follows: 

Ist. I know the parties. 

2d. I know negro woman Kesiah, hired said negro woman 
from Wm. H. Preston, Jr., the fall before she was sold, and 
kept her about six weeks, I paid eight dollars and a quar- 
ter for her, for the time I had her hired. I paid one dollar 
and a quarter to Preston, and by agreement, Miller W. Pope 
was to pay said Preston the remainder. Kesiah was complain- 
ing of pain in her leg, knee and hip, (right leg, I think,) all 
the time | had her hired, but was not confined to bed; when 
I would hurry her about her business, she would excuse 
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herself « on account of the pain. I informed said Preston of 
the condition of said negro woman and refused to hire her 
on account of her condition. 1 informed said Wm. H. Pres- 
ton of the condition of said negro woman, the evening be- 
fore I sent her home, which was before said Preston sold 
said negro woman. I did not demand a deduction for the 
time I had said negro woman hired, but I refused to hire 
her longer because I thought the,price too mach for a negro 
in her condition. 

3d. I do not know who bought said negro woman at the 
sale, but I understood Joel C. McDowell bought her. 

Cross-Examined.—\st. Yes; because I thought the price 
too much for a negro in her, condition. 

ad. I have related all that I know, that will benefit either 
plaintiff or defendant. 

Zack Bailey testified: That.he knew Cosish: she came 
to his mother’s the day afteryshe’ was purchased by defend- 
ant; she was lame and unable to walk but little; his mother 


examined her in his presence; her knee (thinks the right 
knee;) was much swollen; she remained at his mother’s un- 
til 1857; has never recovered. His mother has treated her 
whilst she staid at her house for the affliction; thinks the 
negro not worth more than two hundred dollars in her dis- 


eased condition. 
“4. C. Dozier testified: That he knew Kesiah ; hired her 


for two weeks just before she was sold by plaintiff; she com- 
plained a great deal of pains in her limbs, her knees, legs, 
&c, Did not wish to keep her on account of her inability 
to work; considers her in her unsound condition, worth but 
little; two hundred dollars a big price for her. 

Cross- Examined.—Looks like she was forty-five or fifty 
years old. 

A. P. Baker testified: That he knew negro woman Kesi- 
ah; overseed for Daniel McDowell four years; that negro 
woman Kesiah complained when put te plowing ; complain- 
ed of pains in her legs, knees, &c., at times; had to be ta- 
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ken from the plow and put to the hoe, on account of her 
pains. 

S. G. Garratt, testified: That he knew the negro woman 
Kesiah, that he hired her a few months before she was sold 
by plaintiff. That the negro woman complained all the 
time of pains in her knees, legs, &c.; became unable to dis- 
charge lier business, broke down entirely ; he sent her home 
on account of her inability to labor. 





Defendant here closed, and plaintiff in rebuttal introduced 
the following evidence : 


Dr. Wm. Dougherty testified: That he lived three or four 
miles from J. C. McDowell, was his family physician ; had 
never been called in to see Kesiah, nor to prescribe for her; 
that he had lived at Daniel McDowell’s; that Kesiah ap- 
peared well. 

Cross-Examined.—Mrs. McDowell, wife of Daniel Mc- 
Dowell, had considerable medical skill, and gave great atten- 
tion to the negro women whi’: he lived there; when 1heu- 
matism is chronic, it is incurable, and is so considered by 
physicians; it becomes chronic in a year or so, 

Daniel McDowell testified: That he owned Kesiah sever- 
al years, say six years before she went into the possesion of 
plaintiff, made the announcement as testified to by Wm. T. 
McDowell, believed it true at the time he said it, and thought 
at the time it was true; did not know of the afflicted condi- 
tion of Kesiah. 

Cross-Examined.—Mrs. McDowell was considered skil- 
full in the treatment of diseases in the family, and gave 
much attention to the treatment of diseases in the family 
negroes. He paid little or no attention to it. 

Benajah Hardy testified: That he had known Mrs, Eliza- 
beth Davidson to take laudanum; had carried her many 
bottles from town; has seen her take it sometimes. [Defend- 
ant’s counsel objected to this evidence as irrelevant. The 
Court overruled the objection, and defendant excepted.] 
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Hired the negro woman Kesiah the present year + for the 
Rev. Mr. Shipper in the latter part of January, agreed to 
a forty-five dollars for her. 

E. B. Smith testified : That on the day of the sale of the 
negroes by plaintiff, and before the negroes were sold, wit- 
ness was passing through the Court House, plaintiff asked 
witness to run the negroes for him, when they were ex- 
posed to sale. Does not recolléet what price he was to run 
them to; plaintiff said if the negroes were knocked off on 
witness, that he would take the negroes at his bid. Defend- 
ant’s counsel objected to the introduction of this evidence, 
The Court overruled the objection, and defendant excepted. 

The letters of guardianship of Wm. H. Preston, were in- 
troduced ; the letters bear date 2d day of October 1854. 


At the close of the testimony, and after argument by eoun- 
sel, the Court charged the jury, that if they shouid find from 
the evidence that the negro woman Kesiah was unsound at 


the time of the sale, and that Daniel McDowell represented 
her sound at the instance of the plaintiff Preston; he Pres- 
ton knowing at the time, that the negro woman was unsound, 
then they should find for the defendant the amount of the 
difference in the price of Kesiah in her sound and unsound 
condition, and it was immaterial whether Daniel McDowell 
when he made the representations, believed them to be true 


or not. 
_The jury retired and returned a verdict in favor of the 


: plaintiff, for the principal and interest due on said notes with 
cost of suit. 


And the counsel for the defendant then and there moved 
for a new trial on the following grounds, to-wit: 

ist, Because the jury found contrary to the evidence in 
the case, and against the weight of the evidence. 

2d. Because the jury found contrary to the law of the case, 
and against the equity of the case. 
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3d. Because the Court erred in admitting the evidence of 
Edward B. Smith, a witness for the plaintiff, to prove the 
sayings of the plaintiff, made the day of the sale of the ne- 
groes, and before the negroes were sold; and because the 
Court erred in admitting the evidence of Benajah Hardy, 
that he had known Mrs. Elizabeth Davidson to take lauda- 
num. 

4th. Because the defendant, J.C. McDowell who was prin- 
cipal in said case, was hindered from attendance on the trial 
of said case by illness and indisposition, which was unknown 
to his counsel; the presence of said Joel C. being material 
and indispensable to his counsel in said case in conducting 
the same. 


Defendant filed the following affidavit. 
Geonrera, Jasper county. 

In open Court comes Geo. T. Bartlett, attorney at law for 
Joel C. McDowell and’ Daniel McDowell, who being duly 
sworn, says, that on Monday the first day of the April Term 
of this Court, when said case was called, deponent did not 
know of the illness of his client; that deponent did believe, 
and still believes, that the presence of said J. C. McDowell 
was necessary and material to aid him in the conduct of said 
case; and that deponent would have moved for a continu- 
ance of his said case, if he had been apprised of the condi- 
tion of his said client. 

April 1858, 


(Signed,) GEO. T. BARTLETT. 
Test ; C. E. F. W. Campsezt, Clerk. 


Grorara, Jasper County. 
In open Court, comes J. C. McDowell, deponent, who being 
duly sworn, says, that he was unable from bodily indisposition 
to attend the Court on Monday last; that deponent believes 
that his presence was necessary to aid his counsel in his 
defence ; that deponent endeavored to procure a letter to his 
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counsel informing him of his condition, but failed to do so, 
from the inclemency of the weather. 
April 28, 1858. 
(Signed,) JOEL C. McDOWELL. 


Attested: C. E. F. W. Campsert, Clerk. 


Plaintiff filed the following affidavit. 
Groraia, Jasper County. 

In open Court, comes T. C. Preston, who being duly sworn, 
says, that on last Tuesday night or Wednesday morning, at 
deponent’s house, he asked J. C. McDowell, why he reckon- 
ed Wm. Malone’s witnesses were not present when his case 
was called, that they were notified to be there, McDowell 
said, that he reckoned they were like he, McDowell was, 
that he McDowell, stayed at home believing that his case 
would not be called. Deponent does not know whether he, 
. McDowell said that he was unable to come to town; does 
not recollect that he said it; i.c might have said, that he was 


unable to come to town; does not recollect his saying it. 
(Signed,) T. C. PRESTON. 


Attest ; C.E. F. W. Campsety, Clerk. 


The Court refused the motion for a new trial, and defend- 
ant excepted. 


Gro. T. Bartrert, for plaintiff in error. 


ANDERSON, contra. 
By the Court.—\oumpxin J. delivering the opinion. 


We are not prepared to say, that this is a very strong 
case, upon any of the grounds taken in the bill of excep- 
tions. Still npon a review of the whole of them, we have 
concluded to send hack this case for a re-hearing, wnless the 
plaintiff see fitto write off $200 from the judgment, that be- 
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ing the amount of depreciation in the value of the negro, 
established by the proof, 

The testimony as to the unsoundness of the woman Kesi- 
ah, at the time of the sale, and the knowledge of that fact by 
Mr. Preston, although somewhat conflicting, predominates 
in favor of the defendant. That she was laboring under 
rheumatism in the leg and hip, we think pretty clear. Sev- 
eral persons had hired her, and after keeping hema short 
time, sent her home, on account of herailments, From this, 
it may be fairly inferred, that a knowledge of her situation 
was necessarily communicated to her owner. One witness, 
Mrs. Elizabeth Davidson, swears positively, not only as to 
the unsoundness, but that she informed Mr. Preston of the 
fact. 

On the other hand, Mr. McDowell made no offer to re- 
scind the contract. He has hired out the woman this year for 
forty-five dollars, a fair price, considering that she cost only 
$435. Still it was for a preacher, and possibly for inn-door 
service. The exposure consequent upon the employment of 
a rheumatic invalid, has much to do with the disease. Itis 
not always, nor usually perhaps a continuous disorder, un- 
less it has become inveterately chronic. It often,to my own 
knowledge, like birds of passage, appears and disappears at 
certain seasons; and is a complaint at all times much un- 
der the influence of the weather. 

Was it right to permit the testimony of Mrs. Davidsun, to: 
be discredited or even weakened by proving that she was in 
the habit of taking landanum? without going further and 
showing, that her mind was impaired by it, or was at least, 
under the influence of it at the time she testified? We think 
not. And this perhaps, was the main injustice which the 
defendant suffered during the trial. Her evidence was very 
material, being the only witness as we have seen, who 
brought home notice directly to Preston of the unsoundness 
of the girl. 

As to the admissibility of the proof, as to what trauspired 
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between Preston and Smith, we think the Court committed 
no error in letting this proof in. Theexamination of Smith, 
was not pushed far enough. But that was not the fault of 
the Court. If his instructions by Preston to bid for him, 
were unlimited as to price, it is a circumstance certainly to 
relieve Preston from the conclusion, that the health of the 
slave was seriously damaged, and that he knew it. If on 
the other hand, his agent was restricted to a low sum, it 
would operate the other way. As far as it went, it was com- 
petent proof. 

As to the only remaining ground taken in the motion for 
a new trial; that the defendant was sick, and unable to at- 
tend Court, and was prevented from conveying intelligence 
of that fact to his counsel, on account of the weather and 
high water, we forbear to express any opinion. It will not 
occur again in this case. Some of the Court think it suffi- 
cient as it stood; as it would have been a good showing for 
a continuance, could the facts have been known in advance 
of the trial. Other members are of the opinion, that the 
showing should have gone further; and that the party should 
have stated in his affidavit, as he would be required to do 
in a bill of review for a new trial, what injury he sustained 
by reason of his absence; as for instance, that certain ob- 
jectionable persons were selected to try the cause; or that 
certain testimony could have been elicited, unknown to the 
attorney; or that testimony introduced against the party, 
might have been rebutted or explained, either by a more 
thorough examination of the party’s witnesses; a more 
searching cross-examination of his adversarie’s, or the intro- 
duction of other proof. 

We leave this point here, merely adding, that in this and 
all such cases, the showing had better be full, as by curtail- 
ing, the application may be defeated. 





Judgment reversed. 
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Rosert Lunpay and Wire, plaintiffs in error, vs. Francis 
Tuomas, et al., defendants in error. 


{1.] When a witness is sworn by one party, in chief, the other party has, in 
general, the right to cross-examine him at large. 

[2.] Parol evidence to show fraud in a written agreement, is admissible. 

[3.] When a writing is beyond the jurisdiction of the Court, verbal evidence 
of its contents is admissible. 

[4.] The part which the agent takes in perpetrating a fraud for the benefit of 
the principal, is admissible in evidence, against the principal. 

[5.] If evidence is beneficial to the party excepting to it, a new trial will not be 
granted, even although the evidence may be illegal. 


[6.] An answer in chancery, is not evidence, except as against the party who 
made it; asto others, itis res inter alias acta. 


{7.] Infants are not bound by their admissions. 


[8.] Guardians have no right, to make compromises that are fraudulent as 
against their wards. 


(9.] An infant is not bound by the actsof a solicitor, who is not his solicitor ; 
nor by a decree obtained by his consent, if the decree is tainted with fraud. 


[10.] The Act of 1837, (Codd, 329,) does not authorize a guardian appointed in 
another State, to sue in this State, after both he and his ward have become 
residents of this State. 


In Equity, in Laurens Superior Court. Tried before Judge 
Love, October Term, 1858. 


This was a bill originally filed by Ann Jane Hampton, 
against Francis Thomas, administrator of Robert T. Coates, 
deceased. Subsequent to the filing of the bill, complainant 
intermarried with Robert Lunday, who was made a co- 
plaintiff. 

The bill in substance alleged, that said Robert T. Coates 
departed this life in September, 1852, possessed of a large es- 
tate, consisting of lands, negroes, notes and money ; that du- 
ring his last illness he made a nuncupative will, whereby 
he bequeathed to complainant all the property he inherited 
from his grand-father, John Thomas, deceased, and the resi- 
due of his estate he bequeathed to his two half-brothers, 
Edward J. Coates and John G. Coates; that complainant 
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was the maternal aunt of deceased; that said Edward J. 
and John G, Coates are minors, and William R, Steely their 
guardian, duly appointed by the preper Court. 

The bill further states, that after the death of the said Rob- 
ert J. Coates, complainant propounded said nuncupative will 
for probate in the Court of Ordinary of Laurens county, to 
which said Steely, as guardian aforesaid; filed a caveat; that 
the Court of Ordinary pronounced against said will; from 
which decision complainant appealed. 

Pending the appeal, complainant and Steely made and 
entered into the following compromise and agreement, to- 
wit: That the negroes which deceased obtained from his 
grand-father, John Thomas, be divided into three equal por- 
tions or lots, one of which was to belong to complainant, one 
to Edward J. Coates, and one to John G. Coates; the por- 
tion set off to said minors to be delivered to their guardian. 
Also, that the notes and money belonging to deceased, re- 
ceived from his grand-father, or arising from property thus 
received, be divided into two equal parts; one of which was 
to be paid or turned over to complainant, and the other to 
said Steely, as guardian aforesaid. 

The bill further states, that upon this agreement and com- 
promise, a verdict was taken in the appeal case in favor of 
complainant, as propounder of the nuncupative will, and the 
same was set up and established. 

The bill further states, thatthe defendant, Francis Thom- 
as, was the administrator of Robert T. Coates, deceased, and 
had the possession of his entire estate, and that he refused 
to turn over and pay to complainant, the share or portion of 
said estate to which, under said agreement, she was entitled. 
And the prayer of the bill was that the defendant be com- 
pelled so to do. 

Steely and the two minors, Edward J. Coates and John G. 
Coates, were afterwards made parties defendant to complain- 
anv’s bill. 

Francis Thomas, the administrator of Robert T. Coates, 
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answered, admitting the facts as to the death of his intestate, 
and the proceedings in relation to the alleged nuncupative 
will, and that defeudant had been appointed administrator, 
&c., but he denied that his intestate made any nuncupative 
will, and that the one proposed to be set up was invalid as 
such, not being made in pursuance of law. He also denied 
the validity of said agreement and compromise made be- 
tween them, complaiuant and Steely, on the ground that 
Steely was not the guardian of said mipors, the young 
Cvateses, at the time, 

The answer of Steely admitted the facts stated in the bill, 
as to the death of Robert T. Coates, and the proceedings had 
at the instance of complainant, to set up a nuncupative will; 
and pending these proceedings, complainant and himself did 
make and enter into a compromise and agreement, of and 
concerniug said suit, as stated in said bill; but defendant 
submits that he had no authority to make any agreement 
or compromise in relation thereto, that would be binding on 
the said Edward J. and John G. Coates, minors and sole 
heirs atlaw ofdeceased. That he had been appointed their 
guardian by the Probate Court of Marshall county, in the 
State of Alabama, while he resided in said State; that he af- 
terwards removed to and became a citizen of the State of 
Georgia; and it wasafter his removal to this State, that said 
proceediugs were had, and said agreement and compromise 
made; and when, as he insists, his authority and powers as 
guardian under the appointment in Alabama, had ceased and 
determined, Defendaut further submits and insists, that said 
compromise is invalid, and not binding upon the heirs at 
law, upon the grounds that the same was made, in part, up- 
on other considerations than those therein stated, and in pre- 
judice and frand of the rights and interests of said Edward 
J. and John G, Coates—one and the main reason and con- 
sideration to his entering into said compromise and agree- 
ment, being the promise made to him by Andrew Y. Hamp- 
ton, the executor of John G. Coates, deceased, that if said 
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case was settled, and said nuncupative will admitted to pro- 
bate, that he, Hampton, would deliver to this defendant, the 
laud and negroes, and other property coming to him in right 
of his wife, from the estate of said John G. Coates, Defend- 
ant says that said Hampton has not, however, paid or deliv- 
ered to him said property; neither has Thomas, the admin- 
istrator, paid or delivered to him, as guardian aforesaid, the 
estate of said minors, in his hands, and that thus the two 
main considerations for said agreement have failed. 

Upon the trial complainants, amongst other evidence, in- 
troduced /Villiam S. Rockwell, Esq., to prove the destruction 
of the original agreement set forth in the bill, and that the 
copy offered was a correct copy thereof. The witness was 
then turned over, and defendants proposed to examine him 
generally, touching the facts of the case. 

Complainants objected to the witness stating any terms, 
stipulations or agreements, outside the written contract. The 
Court overruled the objection, and complainants excepted. 

Defendants then proposed to ask the witness relative to an 
order written by him for Andrew Y. Hampton to sign, for the 
purpose of obtaining a commission from the Ordinary of 
Laurens county, to divide the estate of John G. Coates, de- 
ceased, and the contents thereof, it being first proved that 
the order was delivered to Hampton, and that he was be- 
yond the jurisdiction of the Court. Complainants objected ; 
the Court overruled the objection and admitted the testimo- 
ny, and complainants excepted. 

Defendants then proposed to show by this witness, that a 
fraud had been committed by complainants, through a third 
person, not a party to the record, but her agent, in procuring 
the agreement and compromise set out in complainants’ bill. 
Complainant objected to this proof. The Court overruled 
the objection, and complainants excepted. 

Defendants then proposed to prove by Rockwell, the re- 
sult of calculations made by him, upon vouchers and re- 
turns, as to the indebtedness of John G. Coates’ estate to him, 
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as executor; the calculation itself, the vouchers or returns, 
were not offered. Complainants objected; the Court over- 
ruled the objection, and complainant excepted. 

Complainant, in rebuttal, tendered in evidence the sworn 
answer of Andrew Y. Hampton, to a bill filed by Steely and 
wife against him, for an account and distribution of the es- 
tate of John G. Coates, deceased, and which contained his 
vouchers and returns of the indebtedness of said estate to 
Hampton, as executor, and the amounts received by him. 
The Court repelled this testimony, and complainants ex- 
cepted. 


The testimony being closed, complainants requested the 
Court to charge: 

ist. That Courts of Ordinary in Georgia are Courts of gen- 
eral jurisdiction, They areclothed with original and exclu- 
sive jurisdiction, (except by appeal,) in the broadest terms, 
over testate and intestate estates. 

2d. That the probate of a will in Georgia can be revoked 
only by appeal to the Superior Court; and the verdict of a 
special jury in such case is conclusive. 

3d, That a Court of Equity has general and concurrent 
jurisdiction with Courts of Law, in all matters of fraud, ex- 
cept fraud in obtaining a will; and if the will be of personal- 
ty, then it is cognizable only in the Court of Ordinary. 

4th. It is the legal consequence ofthe exclusive jurisdic- 
tion of the Ecclesiastical Courts, in matters relating to the 
validity of wills, that their decisions are conclusive of the 
right determined ; hence, a probate ofa will in said county 
is conclusive, both in law and equity, as to the validity of 
such will, so far as it embraces personalty, and it cannot be 
impeached for fraud. : 

5th. That the judgment of the Court of Ordinary, admit- 
ting a will to probate, is conclusive against all the world, and 
not re-examinable by any other Court. 

6th. That a verdict curesall defects in pleading, and also 
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all defects that could have been taken advantage of before 
verdict. 

The Court refused so to charge, but told the jury that the 
charge above requested to be given them was law, but it did 
not apply to the case, as the validity of the will of Robert T. 
Coates was notin issue before them; that this bill was filed 
to enforce the agreement, and not the provisions of the will ; 
that the provisions of the two were altogether different, and 
there was no necessary connection between them. 

To which charge and refusal to charge complainants ex- 
cepted, 

Counsel for complainants requested the Court to charge, 
that an admission by a party is more conclusive, and to be 
taken stronger against him than the verdict of a jury. The 
Court refused so to charge, but stated to the jury that this 
principle of law, though correct, applied to adults, but not to 
infants; and complainants excepted. 

Counsel for complainants requested the Court to charge, 
that guardians of minors had the right to compromise for 
their wards, where the compromise was for their interest, and 
a Court of Equity will enforce the same. In lieu of this, the 
Court charged the jury, that this principle of law was correct, 
but they must be satisfied from the evidence that there was 
no fraud, and that the compromise was manifestly for the 
interest of the infants; and complainants excepted. 

The Court was further requested by counsel for complain- 
ants to charge, that infants in general are bound by the con- 
duct of their solicitors, acting bona fide iu their behalf, as 
well as adults; and that they were bound by a decree by 
consent, without reference to a master to enquire whether it 
was for their benefit. The Court charged the jury that these 
were correct principles of law, but did not apply to this case, 
unless they should be satisfied that the agreement was not 
tainted with fraud, and was manifestly for the benefit of the 
infants ; and that they must also be satisfied that the solici- 
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tor was employed by a properly constituted guardian, To 
which charge and refusal complainants excepted. 

Complainants’ counsel requested the Court to charge, that 
the probate of the will could not be set aside, unless there 
was fraud in procuring it. This the Court refused, but 
charged that this did not apply to the case before them, as 
the validity of the will was not in question ;.and complain- 
ants excepted. 

Complainants further requested the Court to charge, that 
if the will caunot be set aside, it was proper for them to en- 
quire whether the compromise was for the benefit of the in- 
fants; and if it was, then it was their duty to enforce it. 
This the Court declined to charge, but told the jury that such 
charge would be proper if they should believe from the evi- 
dence, that there was no fraud in procuring the compromise, 
and it was for the benefit of the infants, but that the validity 
of the will was not in issne. To which charge and refusal 
to charge complainants excepted. 

The Court was requested to charge, that a foreign guar- 
dian can sue and litigate in the Courts of this State, for his 
wards, and could consequently compromise said suit or suits. 
The Court charged, that if a guardian, residing and appoint- 
ed in another State, afterwards removed to this State, his 
foreign letters abated, and he could not sue here as guardian. 
To which chargeand refusal to charge complainants excepted. 

The Court charged the jury that the question was, wheth- 
er there was fraud in the agreement and compromise enter- 
ed into by the parties thereto; and if none, whether said 
agreement and compromise was forthe benefit of the infants, 
Edward J. and John T. Coates. To which charge complain- 
ants excepted. 

The jury found for the defendants. Complainants moved 
for a new trial, upon the ground of error in all the rulings, 
decisions, charges and refusals to charge above excepted to, 
and because the verdict was contrary to law and the evi- 


dence. 
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The Court overruled the motion for a new trial, and com- 
plainants excepted. 


Monreay, for plaintiffs in error. 
Warren; and Iverson L. Harris, contra. 


By the Court.—Bernnine J. delivering the opinon. 


[1.] When a competent witness is called and sworn by 
one party, the other party will, ordinarily, and in strictness, 
be entitled to cross-examine him, though the party. calling 
him does not choose to ask him a question. 1 Green. Ev. 
sec. 445. ; 

Wm. S. Rockwell was sworn in chief by the plaintiff. 

. , It follows that the Court below did noé err, in permitting 
the defendants to cross examine him, generally. 

[2.] One of the grounds of the defence, was, that the 
agreement on which the bill was founded, was made to de- 
fraud the two minors, Edward J. and Jno. G. Coates; and 
the matters in which the alleged fraud consisted, were stated 
in the answers. Parol evidence of fraud in an agreement, 
is admissible. The evidence of Rockwell, setting forth 
“terms, stipulations or agreements outside, and not contained . 
in, the written contract,” related to these matters of fraud. 
Therefore it was admissible; and the Court in admitting it, 
did noé err. 

[3.] When a paper is beyond the jurisdiction of the Court, 
verbal evidence of its contents, is admissible. 

The order written by the witness, Rockwell, for A. Y. 
Hampton, to sign, was delivered to Hampton, and he was 
beyond the jurisdiction of the Court. The Court, therefore, 
in permitting the witness, to state the contents of the order, 
did not err. 

[4.] Andrew Y. Hampton, was agent for Ann Jane Hamp- 
ton, (now Mrs. Lunday,) in the part which he took in the 
matters in which, consisted the alleged fraud on the minors ; 















MILLEGDEVILLE, NOVEMBER TERM, 1858. 545 


Lunday et ux. vs, Thomas et al. 








i. e., her agent; “in procuring the agreement to a consent- 
verdict before a special jury, and the withdrawal of the cave- 
at to the will.’ And what one does by his agent, he does 
by himself. Evidence of his participation in those matters, 
was therefore admissible, 

[5.] Andrew Y. Hampton was the executor of John G. 
Coates, deceased, the father of the two minors, Edward J. 
and John G. Coates, and the first husband of Mrs. Steely, 
wife of Wm, J. Steely, who was claiming to be, and who 
was acting as the guardian of the two minors. Hampton 
claimed that the estate of Coates owed him, as executor, a 
large sum. 

The defendants alleged, that Wm, J. Steely, to induce 
Hampton to aid in the compromise of the caveat, agreed to. 
admit his claim at $3,000, and thereupon, gave him three 
notes of $1,000 each; one made by him, Steely, in his own 
right; one made by him, as guardian of Edward; and the 
other made by him, as guardian of John G. Coates. And 
the defendants proved these allegations. 

Now, if the fact really was, that the estate was indebted to 
Hampton, to the amount of the notes, cr, even to a less 
amount, the case was obviously better for the plaintiffs, than 
it would have been, if the fact had been, that the estate was 
not at all indebted to Hampton. 

The testimony of Wm. S. Rockwell, giving “the result of 
calculations he had made, upon vouchers and returns, as to 
the indebtedness of the estate of John G. Coates to him, as 
executor of said estate,’ went to show, that the estate 
was largely indebted to said Hampton, as such execu- 
tor. The testimony, therefore, was not “against” the 
plaintiffs, but was beneficial to them; consequently, even if 
it was illegal testimony, its admission was not a ground for 
a new trial. The new trial Act of 1854, goes no further 
than to require, a new trial to be granted, when the illegal 
evidence is “against” the party excepting to its admission. 


VOL. xxvI.—35 
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[6.] An answer in chancery, “is not evidence except 
against the party who made it, as to contradict his testimony 
in another cause; for with respect to others, it is res inter 
alias actu.” 1 Stark, Ev. 184. 

Therefore, the Court was right in excluding the answer of 
Andrew Y. Hampton, made in the cause as against him in 
favor of Steely and wife. 

[7.] The requests numbered, 1, 2, 3, 4, 5, 6, and 7, pro- 
ceed on the assumption, that the validity, of the probate of 
the nuucupative will, was in issue. But we, agreeing with 
the Court below, think, that this assumption is not true. It 
is not the object of the bill, to have the probate, confirmed ; 
nor is it the object of the answers, to have the probate, set 
aside. It is the object of the bill, to have that part of the 
compromise carried out, which relates to the property given 
by the compromise, to Mrs, Lunday; and it is the object of 
the answers, to pievent it from being carried out; an object 
which they seek to accomplish, not by attacking the probate, 
but by attacking the compromise itself, for fraud. Therefore, 
even if the object of the answers be attained, the other part 
of the compromise, that by which, the will was admitted to 
probate, will remain unaffected ; and consequently, the pro- 
bate itself will stand good, until got rid of by some new 
proceeding. 

We think, therefore, that the Court was right in refusing 
to give these seven requests in charge. 

[8.] It is, in general, true, that infants are not bound by 
their admissions, Therefore, the Court’s qualification of the 
eighth request, we think, was a proper qualification. 

[9.] If guardians have the right to make compromises for 
their wards, it is certainly true, that they have not the right 
to do so, fraudulently. 

Therefore, we think that the Court’s qualification of the 
ninth request, was a proper qualification. 

[10.] The bill of exceptions, states the next two requests, 
and the disposition made of them, as follows: 
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“The Court was requested to charge the jury :” 

“1st. In general, infants, as well as adults, are bound by 
the conduct of their solicitors acting, bona fide, in their be- 
half.”” 

“2d. Infants are bound by a decree taken. by consent, al- 
though no reference to a Master to enquire, whether it was 
for their benefit.” 

“The Court told the jury, that these were correct prin- 
ciples of law, but did not apply to this case, unless the jury 
should be satisfied, that the agreement was not tainted with 
fraud ; was manifestly for the benefit of the minors; and, 
also, that they must be satisfied, that the solicitor was em- 
ployed by a properly constituted guardian.” 

Surely it must be true, that an infant is not bound by the 
act of a solicitor, who is not his solicitor. And it must be 
equally true, that a decree obtained by the consent of infants, 
does not bind them, if the decree is tainted with fraud. 

The questions on the next two requests, have been dispo- 
sed of, in the disposition made of previous requests. 

The last request and the disposition made of it, are stated 
as follows: 

“The Court was requested to charge the jury, that a for- 
eign guardian can sue and litigate in this State, for his 
wards, and has the consequent right and power, to compro- 
mise any suit which may be pending.” 

“The Court told the jury, that this was correct as a gene- 
al principle, but did not apply to this case, if the guardian, 
Steely, had removed from Alabama to this State, at the time 
—for his letters obtained in Alabama, abated upon his remo- 
val to Georgia.” 

The “time” here meant, was thetime when Steely appear- 
ed in the Court of Ordinary, and entered the caveat, as guar- 
dian of the two minors. 

It is only by statute, that a guardian appointed in another 
State, can sue at all in this. And the statute goes no further, 
than to authorize such guardian to sue, if both he and the 
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ward reside out of the State, at the time when he sues. 
Cobb, 329. 


We think, that the qualification annexed to the request by 
the Court, was substantially correct. 


Judgment affirmed. 
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Everett Yersy, administrator, plaintiff in error, vs. J. R. 
& L. C. Marruews, defendants in error. 


A debt was not made known to the executor, until after the expiration of the 
twelve months within which, the law requires debts to be made known to an 
executor, and after he had distributed all the assets, except the share of one 
legatee. 

Held, That he was nevertheless bound to apply this whole share, first to the 
debt. 


Certiorari, in Clark Superior Court. Decision by Judge 
Hurcuins, August Term, 1858. 


This case was brought up to this Court, upon the follow- 
ing agreed statement of facts, viz: 


Everett Yerby, administrator with the will annexed, of 
James Rhodes, deceased, gave due and legal notice. to the 
creditors of deceased, to present their demands agreeably to 
law. J. R.& L. C. Matthews held a note against deceased, 
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of which they failed and neglected to give the administra- 
tor notice, within the twelve months as required by law, and | 
did not present the same for payment until after he had paid 
out to the legatees all the estate in his hands, except the share 
of one legatee residing in the State of Alabama; there were 
eight legatees, 

The Justice’s Court, in which suit was brought on the 
note, gave judgment for the defendant, and the case being 
brought by exception and certiorari to the Superior Court, 
Judge Hurcutns, presiding, sustained the certiorari, and set 
aside the judgment of the Justice, holding that the adminis- 
trator having assets, plaintiffs were entitled to a judgment, 
not only for one-eighth of their claim, but for the whole. 

To which decision defendant excepted, and assigns the 
same as error. 


W. L. Mircue tt, for plaintiff in error. 


W. G. De ony, contra. 


By the Court—Bennine J, delivering the opinion. 


The common law made an executor or administrator, per- 
sonally liable, if he distributed the assets to the legatees, or 
_to the next of kin, before he had paid the debts of the testa- 
tor, or of the intestate. 

Our statute of 1792, says, that “ every executor or admin- 
istrator shall give six weeks notice by advertisement in one 
of the public gazettes of this State, or at three different pla- 
ces of the most public resort in the county, for creditors to 
render an account of their demands; and they shall be al- 
lowed twelve months to ascertain the debts due to and from 
the deceased, to be computed from the probate of the will or 
granting letters of administration. And creditors neglecting 
to give in a state of their debts within the time aforesaid, the 
executors or administrators shall not be liable to make good 
the same.” Pr. Dig. 229. 








ATHENS, NOVEMBER TERM, 1858. 551 


Kelly vs, Terrell, adm’x. 








The meaning of this last part of these words is, that the ex- 
ecutor or administrator shall not be personally “\iable7’ &c.; 
‘ not, that he shall not be officially liable; not that he shall 
not be “ liable,” if he has assets still remaining in his hands, 

This is a meaning consistent with the words; one which 
they have ever received in practice, so far as we know or be- 
lieve ; and one which is required by statutes in pari materia. 
See refunding-bond Act of 1812. Pr. Dig. 241. 

If then the executor or administrator is notified of 
debts, whilst any assets remain in his hands, he is, not- 
withstanding these words of the Act of 1792, still bound 
rather to apply such assets to those debts, than to distribute 
the assets to legatees or heirs; and he is so bound, even al- 
though the notification of the debts, may, have been made 
to him, not until after the expiration of the twelve months, 

The decision of the Court below, was in accordance with 
these views. It was, that the executor having one-eighth 
part of the assets in his hands still undistributed, (that is, 
the share of one of the eight legatees,) he was bound to ap- 
ply the part, to the payment of this debt. 

We think, therefore, that the decision was right. 


Judgment affirmed. 





Asner M. Ke ty, plaintiff in error, vs. W. Exiza TERRELL, 
adm/’x, defendant in error. 


An agreement made before Christmas in 1854, to perform services as overseer 
for the year 1855, not being in writing and no memorandum thereof in wri- 
ting signed by the party sought to be charged, is void under the statute of 
frauds, not being an agreement to be performed within the space of a year 
from the time of the making thereof. 
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Assumpsit, in Hancock Superior Court. Tried before 
Judge Tuomas, Fall Term, 1858. 


The facts of this case are stvted in the opinion of the Court. 


Porrte, for plaintiff in error. 


Stseraens & Dusose, contra. 


By the Court.—McDonatp J. delivering the opinion. 


The defendant pleaded the statute of frauds, that the agree- 
ment upon which the action was brought was not to be 
performed within the space of a year from the making there- 
of, and that it was notin writing. The plea is not in pre- 
cise form, but itis substantially correct. It was not excepted 
to, and had it been, it might have been amended in the Court 
below. On the trial, no writing was produced, but a witness 
testified that four or five days before Christmas, 1854, he had 
a conversation with the defendant’s intestate, who told him 
that he had employed plaintiff as his overseer for 1855. 
Afterwards, on the first Monday in January, said intestate 
informed him that he had discharged the plaintiff from his 
contract of serving him in 1855, and assigned as a reason, 
that he had written a letter to the plaintiff about his cotton, 
and he had not noticed it. The Court charged the jury that 
if they believed from the evidence, that the contract was 
made, and the plaintiff discharged before the first day of 
January, 1855, they ought to find for the defendant, unless 
it appeared from the evidence that the contract was in wri- 
ting. To this charge of the Court, the complainant’s coun- 
sel excepted. There is no other assignment of error in the 
record, 

The statute of frauds is explicit on the subject of such 
contracts.’ It declares that no action shall be brought where- 
by to charge any person upon any agreement that is not to 
be performed within the space of one year, from the making 
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thereof; unless the agreement upon which such action shall 
be brought, or some memorandum or note thereof shall be 
in writing, and signed by the party te be charged therewith, 
or some other person thereunto by him lawfully authorized. 
Cobb’s new Dig. 1,127. The contract was made before 
Christmas, 1854; for, four or five days before that time, the 
defendant’s intestate spoke of it to the witness, and it was 
for services for the year 1855. The contract was not to be 
performed within the space of a year from the time of the 
making thereof; and there was no writing or memorandum 
thereof signed by the party to be charged therewith. No 
action, therefore, can be broughtupon it. A case very much 
like this, has been determined in the Court of Excheq- 
uerin England. Snelling vs. Lord Huntingfield, 1 Craig. 
Mee. § Res. Reports 20. If this had been a suit for servi- 
ces already rendered it would have been different. 


Judgment affirmed. 





Tuomas Wynv, plaintiff in error, vs. Errorp Booxer, et al. 
defendants in error. 
Joint executors are ‘joint contractors,” as it concerns contracts of their testa- 


tor ; and therefore, service on a part of them and a return of, not to be found, 
as to the other part, is sufficient, in an action against them. 


Complaint, in Wilkes Superior Court. Decision by Judge 
Tuomas, at September Term, 1858. 


This was an action of complaint on open account, brought 
by Thomas Wynn against Efford Booker, Simpson Booker 
and Leroy Booker, executors of Richardson Booker, deceas- 
ed. The account created by the testator. The declaration 
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and process were served on Efford Booker and Simpson, and 
an entry of not to be found, was made as to Leroy Booker. 

Upon the cause being called, counsel for defendants, moved 
to dismiss the action, on the ground that Leroy Booker, one 
of the defendants, had not been served with copy writ and 
process, 

The Court granted the motion, and counsel for plaintiff 
excepted. 


Counsel for defendant, then by leave of the Court, amend- 
ed his declaration and process, by striking out the name of 
said Leroy Booker. 

Whereupon, counsel for defendants pleaded in abatement 
the nonj»inder of said Leroy Booker, who was at the com- 
mencement of this suit a co-executor, &c. 

The Court sustained the plea, and dismissed plaintiffs ac- 
tion, and counsel for plaintiff excepted. 


Anprews & AnpREws, for plaintiff in error. 
Tuomas & ReEEsE, contra. 


By the Court.—Benn1ne, J. delivering the opinion. 


The action was founded on an account, i. e. a debt, con- 
tracted by the testator in his lifetime. In reference to the ac- 
count or debt, then, the ¢estator was a contractor. 

The three executors represented the testator, in reference 
to the account or debts; and an action ex contractu, as, as- 
sumpsit or debt, lay against them jointly for it. ‘Iherefore, 
they too were, in law, contractors in reference to its joint 
contractors. Indeed, it isnot clear, but that the oath which 
they took, made them joint contractors in fact, as well as in 
law. They swore, that they would pay “first the debts and 
then the legacies.” Pr. Dig. 227. 

But if the executors were joint contractors, the case was 
one falling within the Act of 1820, which declares, ‘that 
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wherever two or more joint contractors or copartners, are 
sued in the same action, aud a service shall be effected on 
one or more” of them, “and the Sheriff” “shall return, that 
the other defendant or defendants are not to be found, it shall 
and may be lawful, for the plaintiff to proceed to judgment 
and execution against” those served. Pr. Dig. 445. We 
think the case one falling within this act. 

And all was done that the Act required to be done. Two 
of the executors were served; anda return of, not to be 
found, was made as to the third, by the Sheriff. 

Therefore, we think, that the Court below erred in sustain- 
ing the motion to dismiss the action. 

This makes it unnecessary to consider the other exceptions. 


Judgment reversed 





Atvin M. Rosertson, plaintiff in error, vs. Samvet GLENN, 
defendant in error. 


A security who receives a note from his principal or a third person to be trans- 
ferred to the creditor to whom he is bound, but who does not do it, but sues 
on the note himself, is not such a holder for value in the course of trade as to 
exclude a defence by that third person, which he might have set up against 
the payee ; and that he held a conversation which the maker who agreed to 
give security on the note, does not estop him (the maker,) from setting up the 
defence. 


Assumpsit, in Oglethorpe Superior Court. Tried before 
Judge Tuomas, at April Term, 1858. 


This was an action brought by Samuel Glenn, (bearer,) 
against Alvin M. Robertson, on a promissory note of which 
the following is a copy, to-wit : 
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$852 52-100. Avevsta, August 12th, 1853. 
One day after date, I promise to pay to E. D. Robertson, 
or bearer, eight hundred and fifty-two 52-100 dollars, for 
value received. 
(Signed,) ALVIN M. ROBERTSON. 
The plaintiff introduced the note, and closed. 


The following agreed statement of facts was submitted by 
the defendant : 


E. D. Robertson owed Governor Gilmer a sum of money, 
for the payment of which Samuel Glenn was his security. 
Alvin Robertson some time prior to August, 1853, left his 
signature or blank note with E. D. Robertson. This blank 
note or signature was filled up and made the note sued on 
bearing date 12th August, 1855, payable one day after date, 
for $852 52-100, to K. D. Robertson or bearer. On the 31st 
August, 1853, E. D. Robertson enclosed this note to Samuel 
Glenn, saying that he presumed Governor Gilmer would take 
it, as it would be paid when his brother sold his crop. In 
the same letter, he stated that he had not quite as much 
funds in his hand as he wished to send checks for, and di- 
rected him to hold the note until he sent the check, which 
would be soon, and he would then have but one trouble to 
settle the matter. On the 2d day of September afterwards, 
he wrote Alvin M. Robertson, in which he said, as he was 
owing Governor Gilmer some money, and wished to pay him, 
he had filled up a blank note for the amount he was owing 
Robertson & Crocker, which is $852 52-100, and had sent it 
to Dr. Glenn for the purpose of handing it to Gilmer in 
part payment of what he was owing him. He said he pre- 
sumed that Mr. Gilmer would give him all the indulgence 
he wanted, and hoped it would be satisfactory to all parties 
concerned ; shortly after these letters were received, the plain- 
tiff and defendant met in Lexington, and plaintiff, Dr. Glenn, 
told the defendant, A. M. Robertson, he must give security 
on the note or else Governor Gilmer would not accept it, 
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and if he would secure the note, it would answer him as 
cash, he being security on the note held by Governor Gilmer 
on E. D. Robertson. A day was appointed for A. M. Robert- ' 
son to give security, but the parties did not meet, and the 
security was not given. The note was never offered to Gov- 
ernor Gilmer. 

In the month of October, 1853, and a few months after- 
wards, A. M. Robertson sent to E. R. Robertson & Stovall 
thirty-two or thirty-three bales of cotton, on which he drew 
$400 leaving in their hands $800 or $1,000. Robertson of 
this firm absconded in August or September, 1854, leaving 
his firm largely in default, and not having accounted with 
A. M. Robertson for his cotton, except the $400. Samuel 
Glenn paid the note to Governor Gilmer on which he was 
security for E, D. Robertson, and instituted this suit on the 
note of $852 52-100 to October Term, of Oglethorpe Supe- 
rior Court. | 

A. M. Robertson has sued Stovall for the amount due for 
the cotton. 

In the Spring of 1853, A. M. Robertson, handed George 
F. Platt $400, which he carried to Augusta, and paid to Rob- 
ertson & Crocker for A. M. Robertson. 

The account of Robertson & Crocker was offered in evi- 
dence, showing no credit for the $400 paid by Platt. 

The evidence having closed, the plaintiff’s counsel argued 
to the jury, that the plaintiff’s counsel was estopped by the 
conversation with Dr. Glenn, from setting up the mistake in 
the note, by reason of the credit of $400 proven by Platt, 
not being given in the account; whereupon, the counsel for 
the defendant requested the Court to charge the jury that 
the principle of law which estopped a party from denying 
a statement upon which another acted, did not apply to this 
case; because there was no pretence of deceit or of injury 
resulting from any action of the party subsequent to or con- 
sequent on the conversation. 
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The defendant requested the Court to charge the jury, that 
the principle of law which estopped a party from denying a 
statement upon which another had acted, did not apply to 
_ this case, because there was no pretence of deceit, or of in- 
jury resulting from any action of the party subsequent to, 
or consequent on the conversation: which charge the Court 
declined to give, and defendant excepted. 

The Court charged the jury, that the defendant was estop- 
ped from setting up any defence against the note sued on in 
the hands of plaintiff, which he may have when said note 
was in the hands of E. D. Robertson, after having promised 
plaintiff to give security on said note, after it came into his 
(Glenn’s) hands. 

To which charge defendant excepted. 

The jury found for the plaintiff the full amount of the 
note with interest and cost. 





Defendant moved for a new trial on the ground, that the 
Court erred in charging and refusing to charge the jury, as 


above stated. 
The presiding Judge overruled the motion for a new trial, 


and defendant excepted, 


T. R. R. Coss & W.G. Dexonzy, for plaintiff in error. 


L. STePrHEns, cuntra. 


By the Court.—McDona tp J. delivering the opinion. 


The note sued on was sent to the plaintiff in the Court 
below for the purpose of being offered to Governor Gilmer, 
in part payment of a debt due to him by E. D. Robertson, 
the payee, and on which the plaintiff was his surety. The 
consideration of the note was a balance claimed to be due 
by the maker to the firm of Robertson & Crocker. The de- 
fendant sets up as a defence, a mistake of $400 in the balance 








ATHENS, NOVEMBER TERM, 1858. 559 


Robertson vs. Glenn. 








against him, by a failure to pass to his credit on the books of 
that firm, the sum aforesaid, which had been sent them by 
George F. Platt, and by him paid to them on account of de- 
fendant. The plaintift was of opinion that Governor Gil- | 
mer would not receive the note without security, and he so 
told the defendant, and a time was appointed to give the 
security. But for some unexplained cause the parties did 
not meet at the appointed time. 

We cannot perceive how the conversation between these 
parties can affect the interest of the defendant in this Court. 
The plaintiff in error said nothing to mislead him, by which 
he sustained any loss. He gave up no security in conse- 
quence, nor did he assume any greater respousibility. He 
was, in fact, acting as agent for Robertson, and but for the 
direction in Robertson’s letter to him, to delay presenting the 
note to Governor Gilmer until he sent him a check, it would 
have been his duty to offer the note to him, and if he had 
refused to receive it, to have returned it to Robertson with 
that information. It is virtually the note of Robertson now, 
and any mistake in the amount for which Robertson filled 
the blank, or wrote the note over the signature may be cor- 
rected. The plaintiff no doubt conceived himself authorized, 
after E. D. Robertson absconded, to retain the note as co}late- 
ral security; but if he was entitled to it as collateral security 
only, that gave him no right to exclude a defence by the ma- 
ker, which he might set up against Robertson. He assumed 
Robertson’s position in all respects. This is my opiuion. 

We think that the request in writing made of the Court by 
counsel of defendant ought to have been given in charge to 
the jury. 


Judgment reversed. 
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Isaac S. Wuirtren, plaintiff in error, vs. James B, Knox, 
defendant in error. 


Where the only question in the case is, whether or not the verdict be contrary 
to the proof, it requires a strong case to authorize the Court to set aside the 
finding of the jury and order a new trial. 


Assumpsit, in Hancock Superior Court. Tried before 
Judge James THomas, Term, 1858. 


This was an action of assumpsit brought by James B. Knox 
against Isaac S. Whitten, upon the following written con- 
tract, viz: 

A contract between 1. S. Whitten and James B. Knox, wit- 
nesseth that said Knox agrees to putin a new pier-head and 
gate at the upper end of Whitten’s mill race, where there is 
now one, to raise the mill-dam ten inches higher than the 
old dam, so as to raise and to hold the water that much high- 
er than the present one. The framing to be all of oak, the 
plank of pine. Whitten to furnish the plank and nails, and 
to haul suitable oak stocks to the mill and allow Knox to 
saw his scantling and frame works in his saw mill at atime 
when it will notinterfere with the grinding, Knox is to do 
the work asearly this spring or summer, after the weather 
gets warm, as Whitten may direct. To make a substantial, 
durable job of the pier-head, dam, and the spiling around 
the abutments, and warrant the whole not to leak or give 
way in any way from the force of freshets, &c., and not to 
stop Whitten’s grist mill more than one week. Whitten to 
board the hands while they are at work on it, and to pay 
Knox one hundred and twenty-five dollars at the end 
of the year, if well done. The contract to be under- 
stood as to make allowance for providential and unavoidable 
accidents in detention. ; 


March 16th, 1855. 
[Signed] JAMES B. KNOX, 
I. S. WHITTEN. 
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Evidence for Plaintiff. 


George I. Read, (for plaintiff,) testified that he resided in 
Greene county, and is a mill-wright by trade; thinks the 
contract between plaintiff and defendant was madein April, 
1855, and that said contract was, that defendant was to pay 
plaintiff one hundred and twenty-five dollars (he thinks) 
for raising his mill dam'ten inches higher, and for spiling 
the butments, and making a new pier-head; and plaintiff 
was to warrant his work to stand, and not to leak; but did 
not warrant the old dam. Witness did not see the work un- 
til the dam was washed away; the pier-head was standing 
alone, and was done in a workmanlike manner. The rais- 
ing the dam and spiling was worth about seventy-five dol- 
lars; the work on the butments and the building of the pier- 
. head was worth fifty dollars. The part plaintiff built alone 
was warranted. 

John Drake, sworn for plaintiff. Never saw the work 
while in ‘progress; was at the dam after it had broke. In 
August of that year there was the largest freshet that had 
been in the creek for near forty years; could not state posi- 
tively whether it was the largest freshet which carried away 
the dam or not; there remained, after the freshet, the pier- 
head; the butments and one third of the dam were gone; 
the way sheeting is put on a dam would not make the rock 
work of the dam give way. Plaintiff closed. 


For Defendant. 

Defendant offered deposition of James Whitten: About 
6th January, (1857,) was at the house of defendant in Han- 
cock county, when plaintiff came there, as he stated, to have 
a settlement with defendant for work done on defendant’s 
dam; they had a conversation about the matter, in which 
conversation defendant stated to plaintiff, that he, plaintiff, 
had warranted the work to answer defendant’s purpose, and 

VOL, XXVI.—36, 
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that it had failed to do so; which was admitted by plaintiff. 
In the conversation allusion was made to some previous con- 
versation had between them while the work was in progress, 
in which it was stated by defendant and admitted by plain- 
tiff, that defendant had complained to plaintiff, that the way 
plaintiff was doing the work, it would not stand, and request- 
ed plaintiff to change the manner of doing the work. The 
plaintiff refused to do the work in the manner the defendant 
requested him, and seeing that.plaintiff refused to do the 
work as defendant requested, the defendant proposed that if 
plaintiff would stop the work, he would pay all the expen- 
ses up to that time, which witness understood to mean the 
wages of the workmen employed by plaintiff in doing the 
work. It was admitted by both parties that soon after the 
work was done (which work I understood to be mostly the 
top work done on an old dam, a freshet came and took away 
both the old dam and the new work of thedam. By which 
the defendaut said he had been damaged five hundred dol- 
lars. In this conversation both parties agreed. that ata pre- 
vious time they had agreed to refer the whole matter to the 
arbitrament of a Mr. Reed, who had died without making a 
settlement between them. Elrya Whitten and some mem- 
bers of the family (defendant’s) were present a part of the 
time during the conversation; on plaintiff’s leaving defen- 
dant’s house, he said he should sue defendant. 

Defendant then offered James Cobb, who testified that he 
was the overseer of defendant when the work wasdone; du- 
ring the progress of the work, he heard defendant complain 
of the work; he complained of the sheeting. Witness told 
plaintiff what defendant said, and said (to plaintiff). If I 
were in your place I would do the work as defendant 
wished it done. Plaintiff replied to witness, that he would 
do the work as defendant wished. Plaintiff did not change 
the mode or plan of the werk, but finished it as he had 
commenced; the length or width of the sheeting on the 
old dam was about fourteen feet; the rafters or girders 
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which were put on the old sheeting for the purpose of 
raising the dam higher, were about half way down. The 
dam was raised, but witness couldn’t say whether or not 
it was raised ten inches; never heard defendant express any 
dissatisfaction to plaintiff about the work while it was in 
progress ; witness was frequently aboutthe dam while it was in 
progress, helping; dam was broken in August, 1855, but does 
not know whether or not that was the biggest freshet of that 
year. Witness and defendant’s negroes were working on the 
end of the dam at the time it broke, and one of the negroes 
called attention of witness to the dam; he turned around 
and saw the rock part and wooden part of the dam tumbling 
both over at once. 

James Parks, for defendant, said that in the early part of 
1857, perhaps January, he came to Dr. Whitten’s to live; 
since that time he has frequently seen the pier-head and 
butments of the dam, portions of the plank used in the 
construction were rotten; there were cracks or openings be- 
tween the planks, which caused them to leak very badly; that 
at one place in the pier-head or between the pier-head and 
butments, such an opening or rent had been gained by the 
water as to create a waste of water; had been sent there by 
Dr. Whitten to examine and stop it, which he did; this was 
in the summer of 1857; witness is no workman; was stay- 
ing at Dr. Whitten’s going to school. 

The jury found for the plaintiff. Defendant moved for a 
new trial, which the Court refused, whereupon defendant ex- 
cepted. 


E. H. Porrte, for plaintiff in error. 


L. STEPHENS, contra. 


By the Court.—Lumrxiy, J. delivering the opinion. 


The only question submitted to us is, whether or not the 
verdict in this case is contrary to evidence, 
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After carefully scrutinizing the testimony, we are not pre- 
pared to say that the finding is contrary to the proof; cer- 
tainly it cannot be affirmed of it that it is strongly and de- 
cidedly against the weight of evidence. 

When a transaction like this is fairly left to the jury, and 
it is not denied but that this was the conclusion to which 
they came, it should not be disturbed unless upon clear 
grounds, indicating mistake or something worse. Nothing of 
this sort can be properly attributable to the result here. The 
jury were warranted in believing that the work on the de- 
fendant’s mill was performed according to contract, and that 
the failure was occasioned by the teficiency in the old rock 
work of the dam, and for which the plaintiff was not re- 
sponsible. 


Judgment affirmed. 





Romutvs G. Bratt, plaintiff in error, vs. Joun T. Berxwat- 
TER, defendant in error. 


Whether acovenant of warranty is to be so construed relatively to the quantity 
of land conveyed, as to be deemed an assurance to the purchaser of the ex- 
istence of that quantity, will, in many cases, depend upon the manner in 
which the particular deed is expressed. 

Unless where the enumeration of the quantity is of the essence of the con- 
tract, and not matter of description merely, the covenant of warranty will 
not be broken by a deficiency in the quantity of land conveyed. 


Debt, in Warren Superior Court. Tried before Judge 
Tuomas at October Term, 1858. 


This was an action of debt brought by John L. Berkhalter 
against Romulus G. Beall on a note,of which the following 


is a copy, to-wit: 
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“On or before the twenty-fifth day of December, eighteen 
hundred and fifty-one, I promise to pay John L. Berkhalter, 
or bearer, one thousand dollars for value received this Octo- 
ber 30th, 1850. 

[Signed] ROMULUS G. BEALL.” 

The defendant pleaded partial failure of consideration in 
this: that plaintiff sold him eight hundred and sixty acres of 
land, and that the note sued on was for part of the purchase 
money of said land, and that upon re-survey, said land turned 
out to be only seven hundred and fifty acres ; and for this defi- 
ciency in quantity, claimed a deduction or abatement from the 
note sued on. And in support of this defence, defendant offer- 
ed in evidence the deed from plaintiff conveying said land 
This deed “ witnesseth that the said John L. Berkhalter, for 
and in consideration of the sum of four thousand dollars to 
him in hand paid at and before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, 
hath granted, bargained, sold and conveyed, and deth by 
these presents grant, bargain, sell and convey unto the said 
Romulus G. Beall, his heirs and assigns, all that tract or parcel 
of land situate and lying in the county of Warren, on the wa- 
ters of Carson’s and Hart’s creeks, containing eight hundred 
and sixty acres, more or less, adjoining land of Hudson and 
Palmer on the north and , and Fuller on the north- 
east, Mrs, Linely on the east, Mrs. Lewis on the south, Mrs. 
Dozier and Henry Hight onthe west. To have and to hold 
said tract of land unto him, the said Romulus G. Beall, his 
heirs and assigns, together withall and singular the rights, 
members and appurtenances thereof, to the same in any 
manner belonging, to his and their own proper use, benefit 
and behoof forever in fee simple. And the said John L, 
Berkhalter, for himself, his heirs, executors and administra- 
tors, the said bargained premises, unto the said Romulus G. 
Beall, his heirs and assigns, will warrant and forever defend 
the rights and title thereof against themselves and against 
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the claims of all other persons whatsoever. In witness,” 
&e. 

The plaintiff cbjected to the introduction of this deed on 
the ground that said deed contained no warranty of quantity 
or number of acres. 

The Court sustained the objection and repelled the deed, 
and to this ruling or decision defendant excepted. 

The jury found for the plaintiff the full amount of the 
note. 

Whereuron defendant tenders his bill of exceptions, and 
assigns as error the decision above excepted to. 


Ep. H. Porte, for plaintiff in error. 


L. Strepuens & L. A. Newms, representing A. STEPHENS 
& Gisson, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


Was the Court right in rejecting the deed from Berkhalter 
to Beall, which was offered by the latter to support his plea 
of partial failure of consideration in this case ? 

The answer to this question will depend upon the further 
enquiry of whether the enumeration of the quantity of acres is 
of the essence of the contract between these parties,or is mat- 
ter of description merely. If the former, then, the covenant 
of warranty must be construed relatively to the quantity of 
land conveyed, and is to be deemed an assurance to the pur- 
chaser of the existence of that quantity. If otherwise, the 
covenant of warranty will not be broken by a deficiency in 
the quantity of land conveyed. Berkhalter sold to Beall 
“all that tract or parcel of land situated and lying in the 
county of Warren, on the waters of Carson’s and Hart’s 
creek, containing eight hundred and sixty acres more or less, 
adjoining the lands of Hudson and Palmer on the northand 
: ,and Fuller on the north-east, Mrs. Linely on the 
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east, Mrs. Lewis on the south, and Mrs. Dozier and Henry 
Hight on the west,” &c. 

When the words more or less are annexed to the quantity 
of land, it is against principle that the veudor should be 
responsible to assure any given number of acres unless he 
practiced fraud upon the purchaser. These words should 
have been held to be used, as they no doubt were originally, 
to protect him against any such disability; it would have 
saved an incalculable amount of litigation, as every rule which 
is fixed and certain does. But it is too late, perhaps, to es- 
tablish such a doctrine in the face of such an amouut of ju- 
dicial interpretation, tothe contrary. The decisions are, that 
these words are intended only to protect the seller against 
a small deficiency where there is an approximation to the 
quantity of acres mentioned. Suppose this case came with- 
in the class which the defendant contends it does, What 
deficiency would be covered by the words more or less? It 
is assumed, with great confidence, that one hundred and ten 
acres would constitute too great a disparity. What then is 
allowable in a tract of eight hundred and sixty acres? I 
propound these queries to expose the unsatisfactoriness of 
the rule. It is substituting the Court and jury in each par- 
ticular case, to bind the vendor according to their discretion. 

But that is not all. There is no reciprocity in the rule. 
It don’t work both ways. If the quantity of acres exceed 
the number specified ever so much, it is not pretended that 
the purchaser is subject to reclamation. In other words,less 
don’t mean dess, but more does mean more! 

But how stands this deed? Was the quantity of acres 
here of the essence of the contract, or were they inserted as 
descriptive merely? The presiding Judge held the latter, 
and rejected the deed; and we think properly. Tlie land 
was sold as a tractin bulk, and is described as lying on two 
water courses in Warren county; and all the coterminus pro- 
prietors are designated, and it is conjectured to contain eight 
hundred acres; still, it may be more or it may be less, Nei- 
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ther seller nor buyer knew certainly the size of the tract. 
They both “guessed,’ probably, that there were about eight 
hundred and sixty acres. It does not appear, as in the Vir- 
ginia case, that the vendor was informed by the previous 
conveyance to him that there was less land than that. In the 
case in Munford, the prior deeds called only for seven hun- 
dred and ninety-five acres, and the vendor conveyed one 
thousand. There is no pretence of fraud in this case. Nei- 
ther the suppression of truth or the suggestion of falsehood 
knowingly. No intentional misrepresentation of any sort. 
In such a case, relief would be granted. 


Judgment affirmed. 





Witey, Bangs & Co., plaintiffs in error, vs, ALLEN & STAN- 
FoRD, defendants in error. 


If one partner take the money of the firm, and apply it to the discharge of his 
separate debt, without the assent or knowledge of the other member, it can- 
not be recovered back, unless the separate creditor knew, or had reason to 
believe, that at the time of the payment it was partnership money. 


Complaint, in Habersham Superior Court. Tried before 
Judge Hutcuins, at October Term, 1858. 


This was an action by Wiley, Banks & Co., merchants of 
Charleston, South Carolina, against Allen & Stanford, late 
merchants doing business in Lawrenceville, Ga., on their 
promissory notes—one for $1,443 11, one for $979 28, and 
one $429 17. 

The plaintiffs offered in evidence the notes sued on, and 
closed. 
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The defendant then introduced the interrogatories of Na- 
than L. Hutchins, the presiding Judge, which, by agreement 
of parties, were read; the answers to which are as follows: 

“On or about the 14th June, 1851, I took a note made by 
Thompson Allen, and Kenan T. Terrell and Hamilton Gar- 
many, securities, for the sum of $2,349 70, payable to plain- 
tiffs, at 12 months. This note was paid by Thompson Al- 
len, as follows: 

He paid me on the 18th January, 1852, $500; on 24th 
May, 1853, $300; he paid to plaintiffs, as I learned from 
both parties, on the 2d February, 1854, $1,000; he paid to 
on the 23d March, 1855, $753 65; and on 
the 29th October, 1855, the balance in full, $84 00. He does 
not know, nor has he any information or belief, that the mo- 
ney was paid out of the funds of Allen & Stanford, and does 
not know where Allen obtained it. I know that Allen was 
much indebted ; he had considerable property about him; a 
few slaves, a town lot, and merchandise, the value of which 
I cannot tell; I never considered him worth much; I be- 
lieve, from the quantity of unpaid debts, and the manner of 
closing the concern, that the partnership firm of Allen & Stan- 
ford wound up insolvent for a considerable sum; for how 
much, I cannot tell; I know that there are divers unpaid 
judgments against it.” 

The defendants then introduced the interrogatories of 
James D. Spence, the answers to which are as follows: 

“TI know Allen & Stanford; commenced clerking for the 
firm of Allen & Stanford 25th day of April, 1853, and left 
them 28th May, 1855; the firm consisting of Thompson Al- 
len and John R. Stanford, and the business was conducted 
in Lawrenceville, Gwinnett county, by Thompson Allen; 
John R. Stanford was at their place of business about the last 
days of May, 1855, and stayed three or four days. He has 
passed through their place of business at other intervals, but 
did not make but short stays, nor attend to any business of 
the firm only on the first visit, that I recollect. Thompson 














570 SUPREME COUT OF GEORGIA. 


Wiley, Banks & Co. vs. Allen & Stanford. 











Allen did take out money from the firm, at divers times, for 
his private use, but the amounts I cannot recollect, at each 
time. The defendant, John R. Stanford, was never present 
at any time that I know of, when the money was taken; I 
do not believe said Stanford had any knowledge of the fact, 
or wou d have assented to it. I do not know, of my own 
knowledge, that \athan L, Hutchins had any papers against 
said Thompson Allen. I counted out eight hundred and 
forty dollars out of the funds of Allen & Stanford, and de- 
livered to said Allen, at his request; he took it and left with 
it for Col. Hutchins’ office; it was during our Superior Court, 
March Term, 1855; it was in the absence of Stanford, or 
without his knowledge or consent, so far as I believe. I be- 
lieve that the firm of Allen & Stanford kept correct books, 
and the above $340 is on the books of original entries of the 
firm, for cash.” 

Defendant then offered the interrogatories of Thompson 
Allen, to which plaintiffs objected, on the ground that said 
Allen was an incompetent witness, interested in the event of 
the suit. The Court overruled the objection and admitted 
the testimony, to which decision the said plaintiffs, by their 
attorneys, excepted, and now assign the sameas error. The 
answers of said Allen were then read to the jury, as follows: 

“John R. Stanford and Thompson Allen composed the 
the firm of Allen & Stanford, and transacted business in 
Lawrenceville, Georgia; business was in the year 1853, 
month not recollected, and closed 18th ‘September, 1856. I 
was indebted to plaintiffs before and at the commencement 
of the business of Allen & Stanford; plaintiffs held my note 
for over two thousand dollars, precise sum and date not re- 
collected; no one was securities to the first notes, but after- 
wards, I reduced the indebtedness to twelve or fourteen hun- 
dred dollars, and gave a new note fur said sum, payable 12 
months after date, and giving Capt. Hamilton Garmany and 
Kenan T. Terrell as securities. I paid off the note, or most 
of it, in March, 1856, to Nathan L. Hutchins, Esq., attorney 
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for plaintiffs; afterwards paid the remainder of it to said at- 
torney, date not recollected ; the mouey paid by me belonged 
to Allen & Stanford, and at the time the payment was made, 
the business was under my sole control; Mr. Stanford living 
in Clarksville, was not there, and did not consent or know 
any thing about it. Ican form no estimate of the difference 
between the assets and liabilities of said firm; I cannot say 
whether it was insolvent to a larger or smaller amount, as I 
have had no controlof the business since 18th September, 
1856; the business since that time, was nomiually in the 
hands of receivers, but under the control of Mr. Stanford. 
The capital was the amount of goods I had on hand, and 
the credit his name gave the firm, and the goods subsequent- 
ly purchased on credit by the firm; there was no cash furnish- 
ed; I do not know the amount of the profits, nor the debts, 
good or bad, but perhaps the books will show. Perhaps, at 
the commencement of the business, I was insolvent, but it 
was not known to me or the public; at this time, I am, with- 
out a doubt.” 

Cross Examined.—“ Our books show the cash transaction, 
and how it was disposed of, and were at all times accessible 
to Mr. Stanford, when in Lawrenceville. I was in the habit 
of using what money I saw proper, from the commencement 
of the business, and heard no objection from Mr. Stanford, 
until the early part of the year 1856; then he complained 
that my cash account was too large; and after that, frequent- 
ly made the same complaint. To the best of recollection 
he was, on an average, at least once a yearin Lawrenceville, 
and scrutinized closely the condition of the firm. I remain- 
ed in business till the 18th September, 1856.” 

Defendant then introduced in evidence, a second set of in- 
terrogatories for said Thompson Allen, the answers to which 
are as follows: 

“If he ever said in answers to any other interrogato- 
ries, that the business of Allen & Stanford was closed on the 
18th of September, 1856, he was mistaken ; for he well knows 
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that the partnership was dissolved the 18th September, 1855; 
he is positive of this, because he has the original papers be- 
fore him dissolving the partnership, and because he left Geor- 
gia 11th January, 1856, and has never been back since, and is 
certain it was. dissolved the September preceding. He does 
not feel disposed to restate what he testified to in other in- 
terrogatories, or to attempt to correct statements upon the 
mere zpse dixit of counsel propounding the question; if the 
interrogatories were before him, he could then refresh his 
memory, and be able to correct any errors in his former an- 
swers, that might become apparent to his mind. He is of 
the impression that his answers to the other interrogatories 
referred to, contain all the information he has on the subject 
of the notes of witness to the plaintiffs in this case ; he can- 
not say, with certainty, whether the firm of Allen & Stanford 
was largely indebted to plaintiffs from the spring of 1853, 
but the bills of merchandise which, he presumes, are all ac- 
cessible to defendants, will show the exact amounts, and the 
dates of all the indebtedness of said firm to plaintiffs. As to 
entries on the books of Allen & Stanford, he declines to an- 
swer from memory, as the entries are the best evidence, the 
books not being before him, witness. He must again de- 
cline to answer, whether or not he had drawn all his stock 
out of the firm, the first year; because he cannot do so with 
accuracy, not having the books before him, and respectfully 
refers to the books, as the best evidence to show what amount 
was drawn from the concern, the dates of drawing, and the 
amount of leather or other goods, or money, which was 
paid into the firm by defendants.” 

Cross Examined.— He has not a copy of the interrogato- 
ries heretofore answered in this case, before him, and that 
his answers to the first direct interrogatories will fully ex- 
plain the reason of his answering differently as to dissolution 
of partnership. If the assumption in said interrogatories be 
true, that he did answer in the first instance, that the part- 
nership was dissolved 18th September, 1856. He has no 
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books before him; therefore, he makes no statement from 
memory or otherwise, as to entries in the books of Allen & 
Stanford; knows nothing more.” 


The testimony on both sides being thus closed, after ar- 
gument of counsel, the Court charged the jury as follows: 

“ The law of partnership on the point in controversy is, 
that one partner cannot apply the funds of the partnership 
to the discharge of his own individual debts, so as to bind 
the other partners, without their consent. The reason is, 
and it goes upon the ground, that the right of the other par- 
ties to the fund, is not divested by its transfer. The fraudu- 
lent partner having no authority to dispose of their interest, 
without their consent, and beyond the scope of the partner- 
ship. Whether the money paid was the funds of the part- 
nership or not, is for the jury to determine from the evidence. 
If the defendant, Stanford, knew of the application of the fund, 
and found his partner charged with it on the firm books, and 
did not object to the payment, or that he assented to it, or 
approved it, or acquiesced in it, without complaint, (and the 
jury must determine these facts from the evidence,) then 
Stanford would be bound, and have no right to recover the 
money back. But if, on the contrary, the jury are satisfied , 
from the evidence, that the money paid was the funds of 
the partnership, and that Allen applied it to the payment of 
his own debts, without the knowledge or consent of Stanford, 
and that Stanford did not in any way approve it or assent to 
it afterwards, then they ought to find the same paid as credit, 
to be placed upon the notes, and find the balance due on the 
three notes, principal and interest, with costs.” Rogers and 
Son vs. Batchelor et al. See 12, Peters. 


To which charge the plaintiffs, by their attorneys, ex- 
cepetd, and assign the same as error; because they in- 
sisted before the Court, and so requested him to charge, 
that the plaintiffs, Wiley, Banks & Co., must have partici- 
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pated in the fraud alleged against Allen, or have had some 
notice, express or implied, that the money was partnership 
money, or at least, that the circumstances attending the pay- 
ment to them or their counsel, Nathan L. Hutchins, Esq., 
of the money in dispute,, must have been suchas to put them 
upon enquiry as to whether or not said money belonged to 
the firm or to Allen individually. To which refusal to charge, 
and to the charge, so far as it is in conflict with the princi- 
ple that Wiley Banks & Co. must be shown to have had no- 
tice, or at least reason to suspect, so as to be put upon enqui- 
ry, that the payment was made in partnership funds, the 
plaintiffs, by their counsel, excepted and now except, and as- 
sign the same as error. 


E. & W. J. Peertes; and James Jackson, for plaintiffs 
in error. 


STANFORD, in propria persona, contra. 
By the Court.—Lumrxtn J. delivering the opinion. 


Allen & Stanford being partners in merchandise, Allen 
draws eight hundred and forty dollars in money from the store, 
charges himself with it on the cash-book, and applies it in 
payment of an individual note which he owes to the plain- 
tiffs, Wiley, Banks & Co.; and the question is, whether they 
can be compelled to allow this amount to go as a credit up-. 
on the firm debt of Allen & Stanford, owing them, unless 
they, or their agent, Judge Hutchins, had notice, express or 
implied, that the $840 was partnership money; or, at least, 
unless the circumstances attending the payment were such 
as to put them upon enquiry as to the rightfulness of this 
payment. 

In support of the affirmative of the foregoing proposition, 
the defendant in error relies on the case of Rogers against 
Batchelor, (12 Peters’ Rep. 221,) where it was held, that the 
funds of a partnership cannot be rightfully applied by one 
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of the partners, to the discharge of his own separate, pre- 
existing debts, without the express or implied assent of the 
other parties ; and further, that it makes no difference in such 
a case, that the separate creditor had no knowledge, at the 
time, of the fact of the fund being partnership property. 

The difference between the payment out of money belong- 
ing to the firm, and the appropriation of the property or ef- 
fects of the partnership, does not seem to have been taken, 
or occupied the atteution of the Court in that case. One of 
the authorities cited to sustain the judgment of the Court, was 
that of Dob §& Dob vs. Halsey, (16 Johns. Rep. 34,) where 
the Supreme Court of New York held, that if one partner 
delivers partnership property to athird person, who receives 
it, knowing that it is partnership property, in payment of his 
individual debt, in an action by the partners against the in- 
dividual creditor of the individual partner, for the price of 
the goods, the debt of the one partner is not a defence or set- 
off against all the partners. 

Of course not. For, in the first place, the title of the part- 
ners had not been divested by the individual appropriation 
of their property by one of them. And, in the second place, 
the separate creditor received the partnership property, Anow- 
ing it to be such. He participated, therefore, in the fraud 
attempted to be practiced by the individual partner upon his 
associates. 

I would respectfully submit, that the decision in Johnson 
is not a precedent for thatin Peters. And further, that in 
every case quoted by Judge Stury, both in maintenance of 
his judicial opinion and the same docirine enunciated by him 
in his Treatise on Partnerships, the party knew, or had, at 
least, good reason to believe, that he was taking from his 
debtor the joint funds of the co-partnership. 

But the main purpose for which I adverted to the case of 
Dob and Halsey was, to show that the New York Court com- 
prehended the distinction between a payment in money and 
property. Spencer says: “ Had Moore paid the defendant 
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the debt due to him, in money which he had taken out of 
the partnership fund, it would have presented a different 
question. Such a payment would have been valid, in the ab- 
sence of all proof that the defendant knew that the money 
of the firm had been thus misapplied. In such a case, there 
would be ground for presuming that the transaction was fair, 
and that the debt had been paid out of the private funds of 
the partner indebted.” 

But the principle decided in the leading case of Miller vs. 
Pace, (1 Burrows, 452,) and reviewed in Smith’s Leading 
Cases, 1 vol. 356, introduces a new element into this discus- 
sion. The payment by Allen to Hutchins, as the agent of 
Wiley, Banks & Co., was in money, either coin or bank bills. 
If the transaction was bona jfide, and the record concedes that 
it was, can the money be recovered back? According to 
Miller and Pace, which is considered settled law, it would 
seem that itcould not be. Had Allen robbed the till of the 
store, or of the store of any one else, and applied the money 
to the discharge of his debt, in favor of currency, neither 
his partners, nor any other owner, from whom it had been 
stolen, could recover it back, unless some collusion or unfair 
dealing could be shown. It was said by Lord Mansfield, in 
delivering the opinion of the Court of King’s Bench, in Mii- 
ler and Pace, that the general course of business, and the con- 
sequences to trade and commerce, which would be much in- 
commoded by acontrary determination, that money never 
should be followed into the hands of a person who, dona ji- 
de, took it in the course of currency, and in the way of bu- 


siness. 
Uniless, then, it can be shown that the payment was not 


only covinous on the part of Allen, who paid his private debt 
with the money of the firm, without the consent or knowl- 
edge of his partner, but also, that the separate creditor, or 
his agent, took the money under circumstances which were 
calculated to apprise him that Allen had no right to this 
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money, the defendants below must fail in their case. Per- 
haps, one of the circumstances calculated to awaken suspi- 
cion, and excite enquiry, would be, the insolvency of Allen, 
provided it existed at the time, and ‘vas known to Wiley 
Banks & Co., or their agent. 


Judgment reversed, 





Brown & Sanrorp, plaintiffs in error, vs. Joun L. McCuus- 
KEY, defendant in error. 


To authorize a creditor to take out an attachment, either under the Judiciary 
Act of 1799, or the Attachment Law of 1856, the creditor must swear that 
his debtor “ absconds,” Toswear that he has absconded, is not sufficient. 


An affidavit in attachment cannot be amended. 


Certiorari, in Hall Superior Court. Decided by Judge 
Horcurns, at September Term, 1858. 


Brown & Sanford sued out an attachment against McClus- 
key, returnable to the Inferior Court of Hall county, at Jan- 
uary Term, 1858. Atsaid Term of the Inferior Court, Mc- 
Cluskey moved to dismiss the attachment, because the affi- 
davit stated, as the ground for suing out the attachment, that 
the defendant “ hus absconded.” Plaintiffs moved to amend 
the affidavit, by inserting in lieu of the words “ has abscond- 
ed,” the word “ absconds”—they being in Court, and ready 
to verify said amendment. The Court refused the amend- 
ment, and dismissed the attachment. Plaintiffs excepted; 
and the case being brought up by certiorari, before the Su- 
perior Court, that Court affirmed the judgment of the Inferi- 
or Court, and dismissed the certiorari, and plaintiffs except. 


VOL. XXVI.—37 
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E. M. Jounson, for plaintiffs in error. 


Law, contra. 


By the Court.—Lumexin J. delivering the opinion. 


There are two questions in this case: 

Ist. Is the affidavitin attachment good as itstands? The 
creditor swears that his debtor “ has absconded.” An oath 
in this form was held, by this Court, to be insufficent, in Le- 
vy vs. Millman and others, (7 Ga. Rep. 167.) The Attach- 
ment Act requires the plaintiff to swear that he “ absconds.” 
To say that the defendant *‘ has absconded,” may relate to 
the past; and at the time the deposition is made, he may 
have a notorious residence in the State. True, it is added, 
“so that the ordinary process of law cannot be served upon 
him.” But this is a deduction or conclusion, from the fact 
previously stated. 

2d. Can the affidavit be amended? It is difficult to con- 
ceive how an oath, which is a necessary preliminary step, 
can be changed so as to sustain any proceeding which is 
based upon it. It is true, that the Attachment Law of 1855 
—56 provides that no attachment shall be void in conse- 
quence of a failure to comply with the forms therein prescri- 
bed; still, the right to amend would seem to be restricted to 
the “attachment,” “ bond,” “declaration” and “return” of 
the levying officer. The omission of the affidavit is signifi- 


cant, and must mean something. 


Judgment affirmed. 
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Pierce Bartey, plaintiff in error, vs. Tue Stare or Geor- 
aia, defendant in error. 


A defendant pleading former acquittal, must show a record of acquittal. If 
on an indictment for murder, the defendant excepts to the judgment of the 
Court, and obtains a new trial, on a verdict of guilty of manslaughter, the 
whole record of acquittal is set aside, and there is nothing to support the 
inference of acquittal of murder. 


Murder, in Taliaferro Superior Court. Decision by Judge 
Tuomas, at February Term, 1858. 


At August Term, 1852, Pierce Bailey was indicted for the 
murder of his slave, and the grand jury returned a “true 
bill.’ At August Term, 1856, he was put upon his trial, 
and found guilty of voluntary manslaughter. Bailey car- 
ried the case to the Supreme-Court, and at the Athens Term, 
Nov. 1856, that Court pronounced the following judgment: 

This case came before the Court upon a transcript of the 
record from the Superior Court of Taliaferro county, and 
after argument had, it is considered and adjudged that anew 
trial be granted, it being the opinion of this Court that the 
Court below erred in not requiring the questions mentioned 
in the bill of exceptions to be put to the jurors as requested 
by the accused. 

At the February Term, 1858, the defendant Bailey was 
again put upon his trial, and withdrew his plea of the gen- 
eral issue, and pleaded specially: 

1st. That the former finding in this case by the jury of 
“voluntary manslaughter,” was an acquittal of the defend- 
ant of the crime of murder, and he cannot again be put up- 
on trial for said offence. 

2d. That having been once put in jeopardy of life, upon 
his former arraignment and trial for the crime of murder, he 
cannot again be put upon trial upon the same indictment for 
the same crime. 

The Solicitor General demurred to the foregoing pleas. 
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The Court sustained the demurrer, overruled the defendant’s 
pleas, and assigned that they constituted no sufficient bar to 
putting defendant again upon his trial for murder as charged 
in the indictment. 

To which decision counsel for defendant excepted. 


F, H. Cone, for plaintiff in error. 
T. M. Daniez, Sol. Gen., contra. 


By the Court——McDonatn, J. delivering the opinion. 


The verdict of the jury finding the plaintiff in error guilty 
of voluutary manslaughter was set aside and a new trial or- 
dered at his instance. If the verdict had stood, it would 
have been an effectual bar, unquestionably, to another prose- 
cution for murder, for the same homicide. The indictment 
charged the offence of murder only; but it was competent 
for the jury on the trial, uot finding malice, to convict the 
accused of manslaughter. Such a conviction, without more, 
is an implied acquittal of the higher charge of murder. The 
plaintiff in error, when he was convicted of manslaughter, 
was acquitted of murder, but he moved to set aside that ver- 
dict; and this Court set it aside and ordered a new trial. 
When he was called for trial, after the reversal of the judg- 
ment, he withdrew his plea of not guilty, and pleaded in bar 
his former acquittal; and, that, having been once put in 
jeopardy of life for the same offence, he cannot now be put 
on his trial for the same crime. The latter plea was not in- 
sisted on in this Court. | 

A plea of former acquittal “is of a mixed nature, and 
consists partly of matter of record and partly of matter of 
fact. The matter of record is the former indictment and 
acquittal, the matter of fact is the averment of the identity 
of the offence, and of the person as formerly indicted. As 
to the matter of record, it is now settled to be absolutely re- 
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quisite to set forth in the plea, the record of the former ac- 
quittal,” &c, 1 Chit. Crim. Law,459. The pleas in this case, 
conform to this simple rule of pleading, but go one step fur- 
ther and show, that the verdict relied on as an acquittal of 
the plaintiff in error, was set aside, aud that a new trial was 
ordered. The Solicitor General demurred to the pleas, and 
the Court below sustained the demurrer, If the defendant 
rely upon the record, as he must, for his acquittal, he must 
plead and prove a subsisting record of acquittal. It is no 
record if set aside. But it is argued, that the acquittal of 
the offence of murder, remains, although the verdict of guil- 
ty of manslaughter is set aside. The verdict of guilty of 
manslaughter is only an implied acquittal of the accused of 
the charge of murder, and if the verdict from which the in- 
ference is drawn, is set aside, nothing is left to sustain the 
inference. The verdict and its incidents fall together. 

The effect of the reversal of the judgment of the Court be- 
low, is to annul it as effectually as if it had never been ren- 
dered. The plaintiff in error moved for the reversal of the 
judgment on which he proposes, now, to rely as a subsisting 
judgment establishing his acquittal. The provisions in 
the Constitution of the United States, and law protecting 
a person from a_ second prosecution for the same of- 
fence will be enforced to its letter in favor of persons prose- 
cuted a second time. But he must show a record. There 
can be no other evidence of either acquittal or conviction. 
If a party be accused of a high offence, and on an indictment 
therefor, he is convicted of one of inferior grade, he must 
be careful, how he removes the only barrier to a second trial. 
The State can in no case move for a new trial on the acquit- 
tal of a person indicted. Our statute declares that in crim- 
inal cases, the jury shall be judges of the law and the facts, 
and the Legislature has effectually guarded this prerogative 
of the jury against invasion by the Courts to the prejudice of 
a person indicted, by enacting that on the acquittal of any 
defendant or prisoner, no new trial shall on any account be 
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granted by the Court. So imperative are the terms of the 
statute, that the Court will not grant a new trial on the ground 
that the verdict of the jury is contrary to evidence even at 
the instance of a defendant charged with murder, but con- 
victed of manslaughter, so as to subject him to a second 
trial for murder, altheugh the Court may believe that he 
ought to have been convicted of murder. Jordan vs. The 
Stute of Georgia, 22 Ga. Rep. 558. But a defendant rely- 
ing on such acquittal must show a record of it. If he show 
that it has been annulled and set aside it cannot avail him. 
We therefore affirm the judgment of the Court below. 


Judgment affirmed. 





Dor ex dem. Vickery, plaintiff in error, vs. Ror and Benson, 
tenant in possession, defendant in error. 


[1.] The certificate of a clerk to a copy deed offered in evidence, was in this 
form: The within and foregoing writing is a true copy of a deed made by 
B.to T. on record in my office in book R. R., page 75. 


Held, That the certificate was sufficient to render the copy admissible. 


[2.] There were interlineations in the certificate, but they were in the same ink 
and handwriting as the interlined writing. 


Held, That this did not so vitiate the certificate as to make it inadmissible. 


[3.] Although one holds another’s land adversely for seven years, under color o¢ 
title and claim of right, yet if he then abandons the land he cannot claim the 
benefit of the statute of limitations. 

[4.] A grant was issued to L. B. in 1788. Subsequently, nothing was heard of 
him, or of any heir of his, or of any will made by him. 


Held, That by 1854, it was to be presumed, that he was dead, and, that 
the land had escheated to the State, on due inquest; and further held, 
that if this inquest was one happening before the escheat Act of 1801, the 
land was subject, at any time after the inquest, to be regranted by the State, 
under the Head Rights laws; if one happening after that Act, the land was 
not so subject, that Act requiring the escheator, to sell and conyey the land 
himself. 
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Ejectment, and motion for new trial, in Hart Superior 
Court. Before Judge James Tuomas, October Term, 1858. 


This was ejectment by Doe & Joseph Vickery, against Roe 
casual executor,and John B. Benson, tenant in possession, for 
a tract or parcel of land, situated in the county of Hart. 
Upon the trial, plaintiff introduced in evidence a grant 
from the State of Georgia, to Joseph Vickery, the lessor, for 
theland in dispute, dated 2d August, 1854; proved possession 
by defendant at the commencement of the suit, and closed. 


Defendant submitted and offered in evidence the grants, 
deeds and copy deeds, under which he claimed, of which 
the following is an abstract, viz: 

A grant from the State to Lamentation Braswell, dated 
17th February 1788, and proved that this grant covered 


the land in dispute. 
Copy deed from R. Middleton, Sheriff, to Isaac Bull, da- 


ted 4th March, 1806 ; admitted as color of title. 

Copy deed from Bull to George Turman, dated 29th Octo- 
ber, 1814, admitted as color of title. 

Copy deed from Sam. Turman, administrator of George 
Turman, to William Pulliam, dated 10th November, 1832 ; 
admitted as color of title, conveying one moiety of the land 
included in the grant to Braswell. 

A deed from Matthew Pulliam to William, dated 3d Jairu- 
ary, 1839. 

A deed from Thomas J. Turman and James M. Sandrige, 
administrators of Parmelia Pulliam, to Eustin Fortson, da- 


ted 1st December, 1846. 
Copy of the last will and testament of Eustin Fortson, 


and letters testamentary to his executors, dated 1st Septem- 


ber, 1851. 
Deed from Thomas J. Fortson, to Sobel W. Smith, dated 


5th November, 1853. 
Deed from John W. Smith to defendant Benson, dated 19th 


December, 1854. 
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Deed from George G. Fortson to Dyer and Vickery, dated 
5th November, 1853. 

Deed from Dyer and Vickery to Burrel Mitchell, dated 
12th February, 1855. 

Deed from Heely Fortson to John G. McCurry, dated 8th 
March, 1855; also, a deed from Benjamin Fortson to same; 
same date. 

Relinquishment from John G. Murry to Benson & Mitch- 
ell, dated 21st March, 1855. 


James Carpenter sworn on the part of defendant, testified : 
That he had known the land from his earliest recollection ; 
first as the Turman, then as the Pulliam tract. Joseph Vick- 
ery was living on it prior to 1818 ; heard Vickery talking to 
witness’ father, when he came to split rails for him, some 
years before he, witness, moved away, in 1813. Vickery said 
he held under Turman. On one occasion he said he had a 
mind to run out some of the land, that he did not believe — 
that Turman’s title was good. Witness was then absent 
from the country till about 1828 or 1830, and on his re- 
turn Vickery was still living on the land, holding un 
der Puliiam: Pulliam, Vickery and witness were all on the 
land together, soon after his return to this country. Pulliam 
proposed to sell to witness, and Vickery showed the lines, 
and witness expressing doubts of Pulliam’s title; Vickery 
Said that the title was good. Two or three years afterwards, 
Vickery moved off, and said that Pulliam wanted him to do 
what he would not do, William Pulliam died, leaving no 
child or children, but a widow, Parmelia, who was the 
daughter of George Turman, outlived her husband four or 
five years. 

Samuel B. Sanders testified: That he had known the 
land all his life ; first as the Bull, then as the Turman, then 
as the Pulliam, then as the Fortson tract. Joseph Vickery 
settled on the land many years ago; knows that he was on 
the land and went off, but cannot recollect the years Vicke- 
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ry was tenant of Pulliam; he left the land about twenty 
years ago. Ina_settlement with Pulliam, witness paid a 
claim which Pulliam had on Vickery, which Vickery after- 
wards ratified. Witness was Vickery’s agent in the trans- 
action; do’nt know whether the claim was for rent. Pulli- 
am was here occasionally attending to the land; never saw 
him on the land. A year or two before Vickery moved off, 
Joel Dyer went on the land and held under Pulliam and 
cultivated some ten or fifteen years after Vickery left, till he 
wore out the land. Witness is over fifty years old, and has 
lived on the adjoining land all his life, and never heard of 
Lamentation Braswell. 

Calvin P. Sanders: Has known the land all his life; 
Vickery was tenant on it under Pulliam; he lived on ita 
few years, and then moved off, because Pulliam required 
him to pay rent; the land was first known as Bull’s, then 
as Turman’s, then as Pulliam’s, then as Eastin Fortson’s ; 
was present at Elberton about twenty-five years ago, when 
Pulliam told Vickery he must move off or pay rent; Vicke- 
ry said he wanted to stay long enough to get pay for his 
improvements, but would not pay rent. Two or three years 
ago, when the lawing began, Vickery admitted to witness 
that the conversation above stated with Pulliam had occur- 
red, and said, that he was not lawing or contending for the 
Fortson tract; is about fifty years old; lived in the neigh- 
borhood all his life, and never saw or heard of Lamentation 
Braswell. 

Elias Vickery testified: That some twenty or twenty- 
five years ago, witness and his father and his uncle Joseph 
(the plaintiff,) were on the road to Elbert Court House, when 
plaintiff said that Pulliam required him to pay rent, and 
rather than do it, he would move off, which he did in a year 


or two. 





Lemuel Scott, for defendant, testified: That the land was 
said to be Pulliam’s, Eastin Fortson bought it. Witness 
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was at Fortson’s and tried to purchase land from him, and 
Fortson made him his agent by writing; has searched for 
the writing, but cannot find it; acted as agent from 1846, till 
a little before Fortson’s death, some seven or eight or ten 
years ; thifiks not less than five years, 

Thomas J. Thornton, for defendant, testified : That Wil- 
liam Pulliam died about sixteen years ago, leaving his wife, 
only heir and distributee, who was a daughter of George 
Turman. 

Van D. Lacy, proved: That Wiiliam Pulliam lived about 
fifteen or sixteen miles from the land, and Fortson about 
twenty miles from it. 

Plaintiff introduced in evidence, the record of the case of 
Joseph Vickery vs. Rachel Dyer, tenant in possession ; also, 
the record in the case of the same vs. Lemuel Scott ; the one 
to September Term, 1854, the other to September Term, 
1855, of Hart Superior Court. 

Daniel M. Johnson, for plaintiff, swore: That he was fifty- 
six years old, had always lived in five or six miles of the 
land in dispute, and never knew or heard of Lamentation 
Braswell, 

Hugh McLane, for plaintiff: He had always lived in the 
neighborhood, and Joel Dyer was sent to the Penitentiary in 
1839 or 1840. 

Sanders Dyer for plaintiff, proved: That his father, Joel 
Dyer, made about three crops on the land since his earliest 
recollection, and that he left sixteen or seventeen years ago; 
at his first recollection, his father was tending the land. 
Witness is about twenty-eight years old. Rachel Dyer did 
not live on the land. Witness’ father paid Pulliam twelve 
dollars rent a year; do’nt know how long his father tenfled 
the land before his recollection. Lemuel Scott lived where 
witness’ mother, Rachel Dyer, lived and died. 

Defendant proved, that the land claimed and sued for in 
the suits against Rachel Dyer and Lemuel Scott, the records 
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of which were offered in evidehce, was not in the Braswell 


survey. 
Here the testimony closed. 


Defendant requested the Court among other things, to 
. charge the jury: 

Ist. That if the title had passed out of the State by a 
grant to Lamentation Braswell, prior to plaintiff’s grant, then 
plaintiff cannot recover. 

2d. Thatif the State once granted the land prior to plain- 
tiff’s grant, the State had thereby divested itself of all title 
and could not grant it again, so as to convey a valid title to 
the last grantee. 

3d. That if there was possession of the land for seven 
years by any person, after the title had once passed out of 
the State, under color of title and claim of right, prior to 
this suit, then the jury should find for the defendant. 

The Court refused to give in charge the first and second 
requests, but charged the third. To which plaintiff excep- 
ted. 


The jury found for the defendant, whereupon plaintiff 
moved for a new trial, upon the following grounds: 

Ist, 2d, 3d, and 4th. Because the verdict is contrary to the 
evidence, and the weight of evidence, to the charge of the 
Court, and the law. 

5th. Because the Court erred in admitting in evidence the 
copy deed from Isaac Bull to George Turman; the original 
being the best evidence or its non-production first accounted 
for, and also, because the Clerk’s certificate was insufficient 
to authenticate said copy, and because of the interlineations 
therein, which were not explained or accounted for. 

6th. Because the Court erred in admitting in evidence the 
deed from Samuel Turman, adm’r of George Turman, to 
William Pulliam, the same having been altered. 

7th, and 8th. Because the Court erred in its charge to the 


jury. 
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9th, and 10th: Because of*the improper conduct of one of 
the jurors who tried the case. [Said conduct set out in these 
two grounds. | 


The Court overruled the motion for a new trial and plain- 
tiff excepted. 


Vanpuyser and Tuomas, for plaintiff in error. 
Hester & AKEMAN, contra. 


By the Court.—Bewnnine, J. delivering the opinion. 


Ought the Court to have granted the motion fora new 
trial? 

I shall begin with the f/¢th ground of the motion. 

That ground contained three specifications. Of these, the 
first was abandoned, as having been taken by mistake. 

The second was, that the Clerk’s certificate was, that the 
copy of Bull’s deed to Turman, was a copy of the deed it- 
self, and not a transcript from the record of deeds. The cer- 
tificate was in this form, “that the within and foregoing 
writing is a true copy of a deed made by Isaac Bull, to 
George Turman, on record, in my office, in Book R. R. p. 75.” 

In the loose language of common parlance, it is not unu- 
sual to call the record of the deed, the deed itself. An ap- 
plicant to the Clerk, for a copy from the record, will say, 
“ give me a copy of such a deed from the record ;” meaning, 
and being understood to mean,a copy of the record of that 
deed. 

[1.] The Court below thought that, all the circumstances 
considered, the Clerk used the word, “ deed,” in this sense 
of the record of a deed. And we think so, too. 

And even if the deed, and not the record of it, had been 
what was meant,I myself should still have thought the copy 
admissible. Even in that case, the copy would, it is to be 
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presumed, have been “a copy” or “transcript” of a “ docu- 
ment or paper of file,” in the office of the Clerk—of file there, 
for record; and the Act of 1819, (Pr. Dig. 215,) says, that 
the certificate of any public officer, “shall give sufficient 
validity to any copy or transcript of any record, document 
or paper of file, in the respective offices under their control,” 
“to admit the same as evidence.” 

The third specification was, as follows: “That the certi- 
ficate of the copy deed was not admissible in evidence be- 
cause of the interlineations therein, the same not being ac- 
counted for, nor explained. 

[2.] The interlineations were in the same ink, and the 
same hand, with the writing interlined. The Court below 
concluded, therefore, that the interlineations did not vitiate 
the certificate, and we think that this was a proper conclu- 
sion. In sucha case, it is to be presumed, that the interlinea- 
tions or erasures are rightfully made. 

We regard then, the fifth ground of the motion as insuffi- 
cient. 

The sixth ground differs in no essential particular, from 
this third specification of the fifth ground. 

The seventh ground was the charge, “that if there was 
possession of the land for seven years, uninterruptedly, by 
any person, after the title had once passed out of the State, 
under color of titleand claim of right, prior to” the “ suit, the 
jury” should “ find for the defendant.” 

The eighth ground was the same in substance as this sev- 
enth. 

And we think it true, that there was error in this charge. 

[3.] 1st. We think, that even if the title to land is out of 
the State, yet it does not thence follow, that in every case, 
seven years adverse possession, under coler of title and claim 
of right, gives a title to the occupant. He may, at.or after the 
seven years, abandon the land. If he does so, the previous 
possession counts for nothing. The abandonment is an ad- 

mission, that there is a better outstanding title, and, that the 
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possession was, while it lasted, really, in subordination to 
that title. It is saying, that the mistake, fraud, or some- 
thing insufficient, was the cause of the adverse possession 
and claim of right. 

2dly. But it may be, that the title to this Jand was in the 
State at the time of the existence of the two possessions 
proved. And if it was, those possessions could count for no- 
thing, as the statute of limitations does not run against the 
State. 

It does not follow, that because title to land, has once pas- 
sed out of the State, it can never return into the State. It 
may revert tothe State by escheat, on proper inquest of office. 
And if it does so revert, and the inquest be of the kind provi- 
ded by the common law, the effect will be, to cause the title 
to return into the State, and the land to resume its old con- 
dition—the condition it had before it was granted. (3 Black. 
Com. 258.) Being in this condition, it will be subject to be 
re-granted, in the same way in which, it was granted; as, 
under the Head Rights Laws, if the first grant was under 
those laws; and, until so re-granted, it will belong to the 
State. Consequently, until so re-granted, it will be exempt 
from the statute of limitations, for that statute does not run 
against the State. 

If, however, the inquest of office be of the kind furnished 
by the Escheat Act of 1801, the effect will be different. That 
Act requires the escheator, to sell and convey the escheated 
land, in the course of some months after the termination of 
the inquest. When, therefore, the inquest is of this kind, 
the title, though returning into the State, abides there but a 
short time; it soon passes out again, through the escheator, 
into whoever may become the purchaser of the land, at his 
sale of the land. 

And the title having thus passed out of the State, the land 
will cease to be subject to be re-granted by the State, whether 
by the Head Rights Laws, or any other, there being no law 
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authorizing the issue of a grant for land to which the State 
has no title; and the land having got into private hands, will 
become subject to be affected by the statute of limitations, . 

It remains to apply what has thus been said, to the case 
in hand. 

3d. A grant was issued to Lamentation Braswell, in 1788. 
He has never been heard of since. Nor does it appear, that 
he made any will, or, left any heir. It is, therefore, to be 
presumed, that, subsequently, to the grant, he died, and died 
without a will, or an heir; and, therefore, that the land es- 
cheated to the State, on due inquest of office. And it must 
be true that this inquest was one taken before the Escheat 
Act of 1801, or, onetaken afterthat Act. If one taken before, 
then, it must have been an inquest at common law, and 
must, therefore, have had the effect, to put the title into the 
State, there to remain until the issuing of the grant to Vick- 
ery, in 1854, when it passed out of the State a second time, 
and entered into Vickery. Consequently, if the inquest was 
one taken prior to the Escheat Act of 1801, then it must be 
true; 1st, that the title was in the State at the times of the 
existence of the possessions proved, and, therefore, that such 
possessions could not affect it; 2dly, that the grant to Vicke- 
ry, was good, and conveyed the title into him. 

[4.] On the other hand, if the inquest was one taken after 
the Act of 1801, it is to be presumed, that it was an inquest 
pursuing that Act; andsuch an inquest requiring asit would, 
the land to be sold and conveyed by the escheator, would 
cause the land, after remaining, a short time, the property of 
the State, to pass tothe person to whom, the escheator should 
sell and convey it. Consequently, ifthe inquest was taken 
after the Act of 1801, it is to be presumed, that the title had, 
through the escheator’s sale, passed out of the State, before 
the time of the grant to Vickery; and therefore, that that 
grant conveyed no title to him. 
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We think, then, that the Court, instead of charging the jury 
as it did, should rather have charged them thus: 

1st. That even although a person may, under color of title 
and claim of right, hold another’s land for seven years ad- 
versely, yet if he then abandons the land he has no right to 
claim benefit under the statute of limitations, 

2d. That, although, it might be true, that a grant had been 
made to Lamentation Braswell in 1788, yet it did not thence 
follow, that the jury would, of necessity, have to conclude, 
that the grant made by the State to Vickery, in 1854, was 
void. 

On the contrary, that if neither Braswell, nor any heir of 
his, nor any will made by him, had ever been heard of, sub- 
sequently to the date of his grant, the jury would be author- 
ized if not required, to presume, that the land had by escheat, 
on due inquest, reverted to the State. 

That, making this presumption, they must then determine 
whether the time of the inquest, was before, or after the Es- 
cheat Act of 1801. That if they determined that it was be- 
fore, they would be bound to conclude, that the inquest was 
in the common law mode, and therefore, that it had had the 
effect, to make the land revert to the State, and remain the 
property of the State until the time of the grant in 1854, to 
Vickery, and consequently would be bound to conclude, 
that the land had, by that grant, passed to Vickery. 

But, that, if they determined, that the time of the inquest 
was subsequent to this Escheat Act, they would be bound to 
conclude, that the inquest was one according to the mode 
prescribed by that Act, and therefore to conclude that though 
the land reverted to the State, yet, that it did so, merely to pass 
again from the State to some purchaser at a sale of the es- 
cheator, made according to the provisions of the Act; and 
consequently, that they would be bound to conclude, that 
there was no title in the State, at the time of the grant to 
Vickery, in 1854; and therefore, that no title passed to him 
by that grant. \ 
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The ninth and tenth grounds relate to the conduct of a 
juror, and it is needless to determine them, as the determina- 
tion of the two groundss first disposed of, makes a new trial 
necessary, It is not likely, that such conduct will be imita- 
ted. Itis equally needless to notice the first four grounds, 


New trial granted. 





Ricwarp L. Cook, plaintiff in error, vs. the STATE oF 
Georera, defendant in error. 


[1, 2, 3.] On the trial of C., for harboring a slave, he moved to continue, on 
three grounds; ist, the absence of a witness, C. 2d. The absence of a wit- 
ness, L., who would swear, on a certain point, to the contrary of what, it was 
expected, two of the State’s witnesses would swear on the point; 3d. ex- 
citement in the public mind against him. The witness, C., appeared before 
he had commenced with his evidence. The two State’s witnesses were not 
examined on the said point, by the State. No particulars were stated by the 
counsel, to show the excitement to exist, nor did he give any reason for his 
opinion, or strengthen it, by the opinion of others. 

Held, That the refusal of the Court to grant the continuance, was no ground 
for a new trial. 

[4.] The plea of not guilty, is a waiver of the copy of the indictment, and of 
the list of the witnesses sworn before the grand jury. 

[5.] The Court may require an incomplete verdict, to be made complete, before 
receiving it. 

[6.] To “conceal” another’s slave, is to “hide” andto “harbor” the slave. 
Therefore, a verdict which finds concealing and employing, finds harboring, 
hiding, concealing and employing. 


[7.] It is not necessary, that an indictment for harboring a slave, should neg- 
ative the proviso in the law relating to the offence. 


Indictment for high misdemeanor, found and tried before 
Judge Tuomas, in Taliaferro Superior Court at August Term, 
1858. 

VOL, XxVI.—38 
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The indictment in this case charged Richard L. Cook with 
“concealing, harboring, hiding and employing in his own, 
service” the slave of another, to the injury of the owner. 
Upon this indictment he was arraigned and plead “not 
guilty.” 

The counsel for Cook then moved to continue on account 

of the absence of Mary Cook, by whom he expected to 
prove that she had been living at the house of Cook for from 
some time before, until some time after the alleged harboring, 
and that the slave had not been there during the time. And 
also on account of the absence of Wm. W. Lewis, by whom 
he expected to prove that he, Cook, owned but one pistol, and 
that he, Lewis, had that at the time of Cook’s arrest, by way 
of contradicting some of the State’s witnesses, who testified, 
on the committing trial, that he had one at that time. The 
Court three times requested the counsel to state all his grounds 
at once. No others were then stated. But after argument 
upon the motion, and when the Court was about to decide 
upon it, the defendant moved to be allowed to amend his 
showing, by filing his affidavit that there was so much ex- 
citement in the public mind against him, on account of the 
recency of the alleged offence, that he could not go safely 
to trial. The Court refused to consider the affidavit, over- 
ruled the motion, and dispatched a Bailiff with an order for 
Mary Cook and William Lewis to appear and testify in the 
case. 
&4 When a jury had been empanelled and ‘the array was put 
upon the accused, he filed his affidavit as to excitement with 
the Clerk, and moved fora continuance on that account then. 
Which the Court refused. 

Counsel for Cook then objected to his being tried under 
the arraignment, because he had not been furnished previ- 
ously, or at the time, with a copy of the indictment and list 
of witnesses. The Court overruled the objection,and a copy . 
and list were furnished him. Whereupon he moved tocon- 
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tinue, on all of the foregoing grounds, which the Court re- 
fused. 

A jury having been selected and sworn, counsel for the 
accused moved to take a verdict of not guilty,on the grounds . 
following : 

Ist. Because the indictment charged no crime. 

2d. Because the indictment did not allege that Cook “did 
not have an apparent well founded claim to the slave, and 
had not had him in peaceable possession for twelve months 
previous to the commencement of said harboring.” 

3d. Because the accused was charged with “concealing,” 
“harboring,” “hiding” and “employing,” instead of conceal- 

ing, harboring, hiding or employing. 
' 4th. Because the indictment charged four distinct offen- 
ses. 

The Court overruled the motion for a verdict. As the 
witnesses, who gave testimor’ before the grand jury, were 
successively called tothe stand, counsel for the accused 
moved the Court to exclude them from testifying, because he 
had not been furnished with a list of them before arraign- 
ment, which the Court refused. 

After the State had closed its testimony, counsel for the 
accused called for the witnesses, Mary Cook and Wm. Lew- 
is, and asked time to consult with them. Mary Cook ap- 
peared, and counsel conferred with her at length. But the 
officer who had been sent with the order, made a return that 
he had “served it on Lewis by leaving a copy at his most no- 
torious place of abode, he being away.”* Counsel for the ac- 
cused then moved to suspend theftrial until Lewis should 
be produced. The Solicitor General offered here, as he had 
when the first motion for a continuance was made, to “ad- 
mit and not contest” what it was proposed to prove by Lew- 
is. The Court refused the motion to suspend, and ordered 
the trial to proceed. 
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Brief of Evidence. 

Benjamin F. Rogers, sworn, says: He was the owner of 
Austin for eighteen months, who had been run away three 
months; was caught 27th July, sold him 28th July after 
the arrest of defendant on this warrant. Witness lived in 
Warren county eight or nine miles from Crawfordville, First 
saw negro after he ran away in Crawfordville in custody of 
Mr. Humphrey, and does not recollect who else. Mr. El- 
lington was one, he thinks. Company had separated, and 
he does not remember who delivered him. Mr. Ellington 
claimed reward; not paid yet. Conversed with Mr. Nelson 
about July 21st and 22d about this runaway. Negro worth 
$600 to $700 before he ran away. Negro looked not very . 
ragged nor dirty. On 27th July his clothes were torn by 
dogs. Did not look like the same negro he was before he 
ran away. Was worth then, or sold for $500. Looked poor, 
as if worked hard. 

Thomas J. Peck, sworn, says: Went last of July with 
Sheriff to search Cook’s house. Sheriff told Cook he had 
a search warrant. Cook allowed search. Sheriff, Hum- 
phrey, Tilly and witness entered dwelling and found noth- 
ing; entered smoke house, found platform and blanket; 
seemed for some one to lie on. Searched gin house and 
stables—found nothing, and returned to horses about sixty 
yards from stable and one hundred from the house. Circled 
with the dogs round the house. Dogs started the negro; ne- 
gro ran rather towards the house, and was caught about 250 
yards from the house. While circling saw Cook ploughing 
in the field. After catching negro, Sheriff arrested Cook. 
Negro was the same claimed and sold by Mr. Rogers; was 
taken to Crawfordville. Cook was in the house when the 
company came up. Owns no negro, nor hired any this year, 
as far as witness knows. Search made before breakfast. 
Cook went with party searching. After which party went 
off with dogs, and started trail on Cook’s land. Negro was 
caught on Mr. Jones’ land. Cook had pistol when in the 
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smoke house door. Does not remember to have seen pistol 
when he was arrested; thinks Cook then had no coat or vest 






on. 
John K. Nelson, sworn, says: He is acquainted with ne- 


gro Austin; has known him twenty odd years, Last saw 
him in town, and last before that at Mr. Cook’s on the 24th 
July, this year, with him, €ook, while the negro was run 
away. *aw negro pick up something which looked like 
boards, and walk along with Cook; the negro was talking. 
Witness was 150 to 200 yards off. Knows negro well; is 
certain of his identity, as well as of Cook’s. Sun was one- 
half hour high. Had been waiting three-fourths or one 
hour before seeing Austin. Was sitting down to conceal 
himself—did not wish to be seen. Negro had no coat on, 
Pants and shirt of cotton. Saw a woman, but does not 
know who she was. Saw children. Wears spectacles for 
short distances, but raises them for long distances. 

George C. Fraser, sworn, says: He knows Austin; saw 
the negro first while Cook had him hired. Cook had him 
fora month or two. Negro hired his own time while Cook 
had him. This year hesaw him, he supposed, in Mr. Cook’s 
field. Mr. Cook had no one hired this year as witness 
knows. Negro corresponds in size and general appearance 
with Austin, This was two or three weeks before the first 
search warrant. Witness was off some 200 yards; it was 
about 10 or 11 o’clock. Believes, from general appearance, 
it was Austin. The field not near the public road, Negro 
was chopping. Does not remember that the corn, which 
was half thigh high, was grassy. Negro did not turn 
to look at him. Did not ‘see him there before this year. 
Did not watch before. 

Mary Cook,sworn, says: She lives with her brother, the 
prisoner. He has wife and five children. Was at home on 
24th; was there on the morning of 24th, half hour by sun; 
generally fed the chickens. Saw no negro. Brother keeps 
a little meal, &c., in smoke house. There was a plank in 
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smoke house across the corner, and blanket on it; placed 
there for the baby to play on. Children placed planks there 
to play on; baby sent into smoke house sometimes to be out 
of the way while work is going on. Baby about eight 
months old. No one slept in smoke house. Did not see 
Austin. 

J. N. T. Jones. Resides one-half mile from Cook’s. 
Cook’s field 300 yards from Cook’s house. Never saw negro 
at Cook’s. Don’t remember the amount of Cook’s cotton 
crop. Did not often see Cook at Powelton; not there much 
himself. 

Lewis Tyres sworn, says: Cook has been to Powelton 
very often this year. 

Jas. T. Andrews sworn, says: He lives in Powelton. 
Cook seen by him several times a week. Cook generally left 
in the evening. Cook usually came in his working clothes. 

Rhodes, Sheriff, sworn, says: He was present at search 
for boy at Cook’s. Saw the boards and blanket in smoke- 
house; boards two to two and a half feet high, and four or 
five long. Was examining for signs. Didn’t notice if 
boards were nailed. Cook ~.ade no ‘resistance to search. 
’ Saw him at gin-house and next in field, about 9 o’clock; 
negro was started. Cook made no attempt to escape. 

After the testimony had closed, and argument had, and 
the jury had been charged by the Court, they retired and 
breught in the following verdict: “We, the jury, find the 
defendant guilty of concealing and employing.” The So- 
licitor General moved to amend the verdict by adding “the 
negro to the injury of the owner.” Counsel for the accused 
objected. The Court enquired of the jury if this was what 
they intended to find. And upon receiving an affirmative 
answer, allowed the amendment. Counsel for the accused 
objected to the reception of the verdict. The Court over- 
ruled the objection, and ordered the verdict to be entered on 
the minutes. 

Counsel for the accused moved for a new trial on the 
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ground that the Court erred in all of the aforesaid rulings, 
orders and refusals, 

Because the accused was not furnished previous to, nor at 
the time of arraignment, with a copy of the indictment and 
list of witnesses who gave the testimony before the grand 
jury. 

Because the verdict does not find the accused guilty of any 
crime. 

Because the verdict does not cover all the issues made. 

Because the verdict was contrary to law, and contrary to 
evidence. 

Because of newly discovered material evidence. 

In support of the last ground for a new trial, the accused 
filed his own affidavit, and also the affidavit of Charles W. 
Gee. 

The Court granted a rule #isi requiring the Solicitor Gen-’ 
eral to show cause why a new trial should not be granted, 
who exhibited the several affidavits and the agreement of 
counsel as to facts, in answer to the last ground for a new 
trial. 

The Court overruled the motion. 

Afterwards, during the term, the accused moved to arrest 
the judgment of the Court: 

ist. ‘Because the indictment charged no crime. 

2d. Because the indictment did not charge that the defen- 
dant did not have an apparent well founded claim to the 
slave, and had not been peaceably possessed of him twelve 
months previous to the alleged “harboring, hiding, conceal- 
ing and employing.” 

Because the indictment charged four distinct crimes. 
Because the verdict did not find the accused guilty of any 
crime. 
Because the Court allowed the verdict to be amended. 
Because the verdict was without evidence. 
Because the verdict was contrary to evidence. 
Because the verdict was without sufficient evidence, 
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Because the verdict was contrary to the charge of the 
Court. 

The Court overruled the motion in arrest, and the defen- 
dant, by his counsel, excepted to all the aforesaid several ru- 
lings, orders and refusals, and now assigns the same as er- 
ror. 


Waspen & Neums, for plaintiff in error. 


Solicitor General Dantxrt, for the State. 


By the Court.—Bernnine J. delivering the opinon. 


Allthe questions in the case, are contained in the motion 
fora new tria!, and, in the motion in arrest of judgment. I 
shall confine myself, therefore, to those two motions. 

I proceed first to the motion for a new trial. 

The first three grounds of that motion, raise this ques- 
tion—did the Court below err, in refusing the motion fora 
continuance ? 

The grounds of the motion for a continuance, were three ; 
Ist. The absence of the witness, Mary Cook; 2d. The ab- 
sence of the witness, Wm. Lewis; 3d. excitement in the 
public mind, against the accused. 

[1.] Mary Cook appeared before the accused had com- 
menced to give his evidence to the jury, and she was exam- 
ined by him. Therefore, there is nothing in the first ground. 

The fact which the accused expected to prove by William 
Lewis, was, that he, the accused, owned only one pistol, and 
that, at the time of his arrest, Lewis was in possession of 
this. And he wished to prove this fact, to contradict two of 
the State’s witnesses, who had testified at the committing 
trial, that he, when arrested, was armed with a pistol. — 

[2.] But the State did not on this, the trial before the jury, 
draw any such evidence from these two witnesses, or from 
either of them. And, therefore, if Lewis had been present 
at it, he could not have been examined on the point. His ab- 
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sence, then, as things turned out, was of no consequence to 
the accused. 

The third ground was excitement in the public mind, 
against the accused, 

He states no particulars in support of this ground ; he mere- 
ly gives what must be his own mere opinion on the subject; 
and he does this without giving his reasons for that opinion ; 
and he fails to present any corroborating opinion from oth- 
ers, 
The offence was, in grade, one of no great enormity—har- 
boring a slave; nor was it attended by any circumstances 
of extraordinary atrocity. 

There was, then, ground for a strong presumption, that the 
accused was mistaken in his opinion as to the excitement 
against him, in the public mind. 

[3.] This presumption being opposed to the vague opinion 
of the accused, we think, that the Court was justified in act- 
ing on it, rather than on the opinion, and, therefore, was jus- 
tified in holding this third ground of the showing, insuffi- 
cient. 

Such a ground must, from its nature, in almost every case, 
expect to encounter more or less of distrust and suspicion. 
It was not the only ground in Howell’s case, 5 Ga. 

The fourth ground was, that no copy of the indictment 
and no list of the witnesses who had testified before the 
grand jury, had been furnished to him before his arraign- 
ment. 

But, nevertheless, he pleaded, not guilty. And his doing 
so is evidence, that he did not need such copy and list, for 
any purpose of his defence; and, therefore, is evidence from 
which, it was to be implied, that he had waived them. He 
was not bound to plead at all till he had been furnished with 
them. He might have ojected to being arraigned. 

[4.] Therefore, we think this fourth ground also insuffi- 
cient. . 

The fifth ground is the same in substance as the fourth. 
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The sixth occurs again, in the motion in arrest of judg- 
ment, and it will be there considered. 

The seventh is the same in principle as the fourth. 

The eighth has already been decided, in the decision of 
the first ground of the motion for a continuance. It does 
not appear, that Cook lost anyihing by the fact, that the wit- 
ness, Mary Cook, was not present at the beginning of the 
trial ; and unless it appeared that he thereby lost something, 
it is to be presumed, that he lost nothing. Mary Cook was 
present by the time she was needed as a witness. 

The ninth ground has been already decided, viz., in the 
decision of the second of the grounds in the motion for a 
continuance. 


The tenth ground is, that the Court erred in receiving 
the verdict, and in allowing it to be amended. 

The verdict, as first returned, was in these words; “ We, 
the jury, find the defendant guilty of concealing and em- 


ploying.” 

The Solicitor General moved to amend this verdict by add- 
ing to it, the words; “the negro to the injury of the own- 
er.” The Court, on the jurors all answering, that this was 
what they intended, allowed the amendment to be made. 

[5.] We see nothing wrong here. If the verdict was not 
full when returned, it was the duty of the Court not to re- 
ceive it, but to require it to be made full. And the Court here, 
did no more than this. The amending was, really, the act 
of the jury, not of the Court. Indeed, we incline to think, 
that all that was expressed in the verdict after the amend- 
ment, was implied in it before the amendment. 

The eleventh ground is, that “the verdict does not find the 
defendant guilty of any crime.” 

The verdict was, that the defendant was “guilty of con- 
cealing and employing the negro, to the injury of the own- 
er.” 

[6.] The chargein the indictment was, that Cook “did con- 
ceal, harbor, hide and employ” the negro. The verdict con- 
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tains nothing expressed, about harboring or hiding. But it 
says, that he concealedthe negro, And wethink, that to con- 
ceal a negro, is to hide and to harbor the negro. Toconceala 
negro, evidently is, to hide him; and it is also, to harbor 
him. It may be true, that there can be cases of harboring, 
that will not be cases of concealing. If one even openly and 
publicly protects a slave from his owner, the case will, per- 
haps, bea case of harboring. But it is likewise true, that 
there can be no case of concealing, that will not also be a 
case of harboring. To conceal then, is both to harbor and 
tohide. It follows, that the verdict, in finding Cook guilty 
of concealing and employing, found him guilty of harbor- 
ing, hiding, concealing and employing. And that was the 
charge against him. 

' This eleventh ground is, therefore, not true. 

The twelfth ground is but the eleventh, expressed in an- 
other form! 

So is the thirteenth. 

The fourteenth ground is, that the verdict was contrary 
to law, and was without sufficient evidence to support it. 

We think differently. We let the evidence speak for it- 
self. 

The fifteenth and last ground, is, newly discovered evi- 
dence; viz., evidence going to show, that Nelson, one of the 
witnesses examined by the State, was to be a gainer by the 
conviction of Cook. 

From what took place for and against this ground, the fol- 
lowing particulars appeared, viz., that Rogers, the owner of 
the runaway slave, had offered a reward for him in the news- 
papers, the offer being to this effect—that he would give ten 
dollars for the delivery of the slaveto him, and “fifty dol- 
lars, if found in the possession of any white man who” was 
“attempting to make off with him, with sufficient proofs to 
convict any such person or persons of the same;” that Nel- 
son knew of this offered reward, and thought himself entitled 
to it; and that Rogers intended to recognize his claim to it, 
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if made; that Mr. Bell, one of the counsel for Cook, knew 
of the offered reward, he having been called upon, to decide 
a question connected with the reward. 

It is thus seen, that what turned out to be the fact, was 
really, not a newly discovered matter; Cook’s counsel knew 
of the existence of the public advertisement, and he ought, 
in common diligence, to have assumed, that the witnesses 
would also know of it, and so he ought, on the trial, to have 
been prepared to bring out the existence of the advertisement 
and their knowledge of it. 

Again, the terms of the offer, are—“if found in the pos- 
session of any white man who is attempting to make off with 
him, with sufficient proofs, to convict any such person or 
persons of the same.” But the charge against Cook was, 
not for making off with the slave, but, for harboring him. 
So, strictly speaking, no witness could, on this charge, be en- 
titled to the reward. 

Lastly, we think, that if Nelson’s evidence was struck out, 


the rest of the evidence would be suflicient to support the ver- 
dict. 

We think, then, that this fifteenth ground was insufli- 
cient. 


And so, we think, that the Court below was right, in over- 
ruling the motion for a new trial. 

I proceed to the motion in arrest of judgment. 

The second ground in that motion is but the first unfold- 
ed. So TI pass to that second ground. It is, that the indict- 
ment does not charge, that Cook did not have an apparent 
well founded claim, to the slave, and does not charge, that 
Cook had not been peaceably possessed of him for twelve 
months next preceding the commencement of the harbor- 
ing, &c. 

The Jaw on which this ground is put, is as follows: “Any 
person who shall conceal, harbor, hide or employ, in their 
own, or in the service of any other person or persons, any 
slave to the injury of the owner thereof, shall be guilty of a 
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high misdemeanor, and on conviction thereof, shall be pun- 
ished by imprisonment and labor in the penitentiary of this 
State, for a time not exceeding three years nor less than one 
year, at the discretion of the Court. Provided nevertheless, 
that on the trial of this offence, the person charged with it, 
shall be acquitted, if he or she had an apparent well foun- 
ded claim, to the slave, so harbored or concealed, and had 
been peaceably possessed of him twelve months next pre- 
ceding the commencement of such harboring or conceal- 
ing.’ Cobb Dig., 830-826. 

The question is, was it necessary for the indictment to 
have negatived this proviso? 

And we think that it was not. The part of this law pre- 
ceding the proviso, made harboring, &c., to the injury, &c., 
a complete crime, with a punishment annexed. And what 
the proviso says, is matter to show, not, that harboring a 
man’s slave in any case, is innocent, but, that in some cases 
it may be excused or pardoned. The proviso refers to mat- 
ter which, if it exists, may be offered in excuse of the crime 
It is a crime in every case to harbor another man’s slave— 
so says the first part of the law. But in some cases, there 
may be things which shall excuse this crime. So says the 
second part of the law—the proviso. 

In this respect, the case differs from the case of Elkins vs, 
State, in the 13 Ga. R., 435, a case founded on the law 
against retailing spirits without a license. That law does 
not make ail acts of retailing without a license, a crime, but 
only those that may be done outside of “corporate towns.” 

But even were there no difference between the two cases, 
I should still myself, consider the indictment in the present 
case, sufficient. The indictment certainly “states the of- 
fence,” “so plainly that the nature of the offence charged,” 
might have been “easily understood by the jury,” and 
when that isso, the Code says, that the indictment is to be 
“deemed sufficiently technical and correct.” Cobb Dig., 
833. 
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if made; that Mr. Bell, one of the counsel for Cook, knew 
of the offered reward, he having been called upon, to decide 
a question connected with the reward. 

It is thus seen, that what turned out to be the fact, was 
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high misdemeanor, and on conviction thereof, shall be pun- 
ished by imprisonment and labor in the penitentiary of this 
State, for a time not exceeding three years nor less than one 
year, at the discretion of the Court. Provided nevertheless, 
that on the trial of this offence, the person charged with it, 
shall be acquitted, if he or she had an apparent well foun- 
ded claim, to the slave, so harbored or concealed, and had 
been peaceably possessed of him twelve months next pre- 
ceding the commencement of such harboring or conceal- 
ing.” Cobb Dig., 830-826. 

The question is, was it necessary for the indictment to 
have negatived this proviso? 

And we think that it was not. The part of this law pre- 
ceding the proviso, made harboring, &c., to the injury, &c., 
a complete crime, with a punishment annexed. And what 
the proviso says, is matter to show, not, that harboring’ a 
man’s slave in any case, is innocent, but, that in some cases 
it may be excused or pardoned. ‘The proviso refers to mat- 
ter which, if it exists, may be offered in excuse of the crime 
It is a crime in every case to harbor another man’s slave— 
so says the first part of the law. But in some cases, there 
may be things which shall excuse this crime. So says the 
second part of the law—the proviso. 

In this respect, the case differs from the case of Elkins vs, 
State, in the 13 Ga. R., 435, a case founded on the law 
against retailing spirits without a license. That law does 
_ not make al// acts of retailing without a license, a crime, but 
only those that may be done outside of “corporate towns.” 

But even were there no difference between the two cases, 
I should still myself, consider the indictment in the present 
case, sufficient. The indictment certainly “states the of- 
fence,” “so plainly that the nature of the offence charged,” 
might have been “easily understood by the jury,” and 
when that is so, the Code says, that the indictment is to be 
“deemed sufficiently technical and correct.” Cobb Dig., 
833. 
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[7.] We think, then, that this ground was not sufficient, 
to require the pe Sa to be arrested. 

The other grounds in the motion to arrest the judgment, 
are the same as some of those taken in the motion for anew 
trial. They, therefore, have already been considered. 

Our conclusion, then, is, that the Court below was-also 
right, in overruling the motion in arrest of judgment. 

So the judgment of the Court must be affirmed—gener- 
ally. 


Judgment affirmed. 





Ezra CastLeserry and Wirt, plaintiffs in error, vs. Samvu- 
EL S, Ketty and Wire, defendants in error. 


To say to a white man, “negroes have been with your wife,” meaning that ne- 
gro men had had carnal communications with her, “and I can prove it,” 
without the allegation of special damage, is not actionable-—McDonatp 
doubting. 


Slander, in Warren Superior Court. 
Tuomas, October Term, 1858. 


Tried before Judge 








This was an action on the case, for words spoken, brought 
by Samuel S, Kelly and wife, against Ezra Castleberry and 
wife. The declaration alleged, that Sarah Castleberry “ did, 
on the 25th day of April, 1853, say of and concerning the 
said Martha,” the wife of Samuel S. Kelly, in a conversa- 
tion with the said Samuel, and in the presence of divers oth- 
er citizens of said county, the following false and malicious 
words, to-wit: “Your wife’s sister, meaning the said Martha, 
had a negro child, and that is not all, negroes’ have been 
with your wife,” meaning that negro men had had earnal 
communication with the said Martha, “and I can prove it.” 


ATHENS, NOVEMBER TERM, 1858. 607 


Castleberry et ux. vs. Kelly et: ux. 








The jury found for the plaintiffs five hundred dollars, 
Whereupon, defendants moved in arrest of judgment on the 
following grounds: 

ist. That no legal cause of action is set forth or contained 
in the plaintiffs’ declaration. 

2d. That the words charged to have been spoken by one 
of the defendants, taken with the colloquium and innuendoes, 
impute no crime to plaintiffs, or either of them, and no spe- 
cial damage is alleged to have been sustained by plaintiffs, 
oreither of them, on account of the speaking of said words 


The Court, after argument, overruled the motion in arrest 
of judgment, and defendants excepted and assign said decis- 
ion as error. 


Rosert Toomss; and Tos. W. Tuomas, represented by 
Linton Stepuens, for plaintiffs in error. 


E. H. Porrres, contra. 


By the Court.—McDona op, J. delivering the opinion. 


This isan action of slander. The words alleged to have 
been spoken of one of the plaintiffs, are: “Negroes have 
been with your wife ;” meaning that negro men had had car- 
nal communications with her, “ and I can prove it.” On the 
appeal trial, the jury found for the plaintiffs five hundred 
dollars damages. The defendants’ attorney moved in arrest 
of judgment, on the grounds: 

Ist. That it is apparent on the face of the plaintiffs’ dec- 
laration, that no legal cause of action is set forth therein 
against defendants. 

2d. Because the words charged to have been spoken by 
one of the defendants, taken with the colloquium and innu- 
endo, impute no crime against plaintiffs, or either of them, 
and no special damage is averred to have been suffered by 
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the plaintiffs, or either of them, on account of the speaking 
thereof. 

The Court below overruled the motion in arrest of judg- 
ment, and his decision is exceptedto. The general rule in 
respect to actionable words is well established. They must 
be falsely and maliciously uttered, and impute to the person 
of whom they are spoken, a crime or misdemeanor, punisha- 
ble in a temporal Court of criminal jurisdiction ; or charge 
the person with an infectious disease which, if true, would 
be calculated to exclude him from society. This Court has 
recognized and acted on this rule. Pledger vs. Hathcock, 1 
Kelly, 550; Watson vs. McCarthy,2 Kelly, 57. The words 
set forth in the declaration do not impute an indictable of- 
fence. 

Two of the members of this Court are decidedly of this 
opinion, and on the ground that, according to the penal code, 
to constitute a punishable offence, the act of adultery or for- 
nication must be committed by two persons, both of whom 
may be indicted under the code, which declares that any 
man or woman who shall commit adultery and fornication, 
or adultery or fornication, shall be severally indicted, &c.; 
and that a negro man who commits the act with a white wo- 
man, cannot be indicted under the code; and that the laws 
against adultery and fornication, do not apply to free persons 
of color or to slaves. This view of the code is supported by 
legislative construction ; for the General Assembly, in Janu- 
ary, 1852, deemed it necessary to enact, that the offence may 
be committed by a white man with a woman of color. If 
the interpretation put on the penal code be correct, there is 
no law making it a punishable offence if committed by a 
white woman with a negro ; and it follows, that words char- 
ging the act are not slanderous of themselves, because they 
do not impute an offence punishable by the law, and that the 
action therefore cannot be sustained. I am not entirely sat- 
isfied with this construction of the code, er the law upon 
which this action depends, and reluctantly assent to the judg- 
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ment pronounced. The argument is not conclusive to me, 
that a negro man is not punishable under the law, before the 
appropriate tribunal for the punishment of slaves, and that 
a prosecution there is not an indictment within the meaning 
of the code; and that the white woman may not be sepa- 
rately indicted under the code. At the same time, I concede, 
that the code has no application to acts of this sort, commit- 
ted by free persons of color and slaves among themselves. 
I am strongly of opinion, that the Courts of common law 
have the same power here, to determine what are remedia- 
ble wrongs, in new cases, which could not possibly occur in 
England, as the Courts in that country have. Mr. Starkie, 
in his treatise on the action of slander, says: “but though 
in some instances the presumption of the prejudice to the 
plaintiff in society is a ground of action, yet it may be laid 
down as an established rule, that no charge or imputation 
upon the plaintiff, however foul, (except that of having an 
infectious disease,) will be actionable, unless it be of an of- 
fence punishable in a temporal Court of criminal jurisdic- 
tion.” They have in England no inferior race as slaves, as 
we have here, with whom it is disgraceful to be on terms of 
social intercourse. Who can say that, there, a case of the 
sort before us would not be made an exception to this estab- 
lished rule? I will not enlarge on this subject, but say that 
I acquiesce in, rather than assent to, the judgment fully, that 
my brethren are so well satisfied is the law. As no special 
damage to the plaintiff is alleged, the judgment must be ar- 
ested, and so it is accordingly ordered. 


Judgment reversed. 
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